IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SEAN E. MCDONALD,

Plaintiff,

\A CASE NO. 24-3019-JWL
TOMMY WILLIAMS, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff brings this pro se civil rights action under 42 U.S.C. § 1983. Plaintiff is
incarcerated at the El Dorado Correctional Facility in El Dorado, Kansas (“EDCF”). The Court
granted Plaintiff leave to proceed in forma pauperis. The Court finds that the proper processing
of Plaintiff’s Eighth Amendment claim against Defendant Dimarzo cannot be achieved without
additional information from appropriate KDOC officials. The Court also directs Plaintiff to
show good cause why his claims against Defendant Tommy Williams should not be dismissed.

I. Nature of the Matter before the Court

Plaintiff brings his claims against Defendant Tommy Williams, the EDCF Warden, and
Defendant Gregory Dimarzo, a Corrections Officer at the Larned State Correctional Facility
(“LSCF”). Plaintiff alleges that while housed at LSCF on October 31, 2023, he reported to
CO Dimarzo that Plaintiff was in mental distress and Dimarzo refused to get treatment for
Plaintiff in accordance with facility policy and department regulations. (Doc. 1, at 2; Doc. 1-1,
at 2.) Plaintiff alleges that he told Dimarzo “at least 4 times” that Plaintiff needed help. (Doc. 1,
at 2.) Plaintiff indicated to Dimarzo that Plaintiff was having suicidal thoughts, and Dimarzo

told Plaintiff to fill out a sick call. Id. at 4. Plaintiff alleges in his attached grievance that he was



in a crisis state for over two hours. (Doc. 1-1, at 5.) Plaintiff alleges that when his requests for
medical help were denied, he was in a depressed state and sat down on his bunk and used his
razor to slit both of his wrists. (Doc. 1, at 4.) Plaintiff alleges that it was only after Plaintiff slit
his wrists that Dimarzo called a medical code. Id.

Plaintiff alleges deliberate indifference to his serious medical needs in violation of the
Eighth Amendment. /d. at 3—4. Plaintiff seeks injunctive relief in the form of ordering KDOC to
show that training has been ordered on mental health crisis issues statewide. Id. at 4, 6. Plaintiff
also seeks $15,000 in compensatory damages, and transfer to a low medium facility. Id.
Plaintiff alleges that he is currently housed at a high medium facility, even though his custody
level is low medium. /Id. Plaintiff also seeks $20,000 in punitive damages from Defendant
Dimarzo. /d. at 6.

I1. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C.
§ 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has raised
claims that are legally frivolous or malicious, that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48 (1988)
(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A court

liberally construes a pro se complaint and applies “less stringent standards than formal pleadings



drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegations in a complaint, however true, could not
raise a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to
relief” requires “more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court,
a complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant
did it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the
plaintiff believes the defendant violated.” Nasious v. Two Unknown B.I.C.E. Agents, 492 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff’s complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New
Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in 7wombly and
Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitted); see also Smith v. United States,

561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the



complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at
1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the
line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so general that they encompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.
Ct. at 1974).
II1I. DISCUSSION

1. Defendant Williams

Plaintiff has named the EDCF Warden as a defendant in this case. Plaintiff claims that
Defendant Tommy Williams “is the warden of the facility [he is] currently housed at.” (Doc. 1,
at 2.) However, Plaintiff’s claim involves an incident occurring at LSCF. Plaintiff has failed to
show how the Warden from his current facility was involved in his medical care at LSCF.

Plaintiff has failed to allege how the Warden personally participated in the deprivation of
his constitutional rights. An essential element of a civil rights claim against an individual is that
person’s direct personal participation in the acts or inactions upon which the complaint is based.
Kentucky v. Graham, 473 U.S. 159, 165-66 (1985); Henry v. Storey, 658 F.3d 1235, 1241 (10th
Cir. 2011) (“But § 1983 imposes liability for a defendant’s own actions—personal participation
in the specific constitutional violation complained of is essential.”) (citing Foote v. Spiegel, 118
F.3d 1416, 1423-24 (10th Cir. 1997) (“Individual liability under § 1983 must be based on
personal involvement in the alleged constitutional violation.”) (citation omitted)); Trujillo v.

Williams, 465 F.3d 1210, 1228 (10th Cir. 2006) (“In order for liability to arise under § 1983, a



defendant’s direct personal responsibility for the claimed deprivation . . . must be established.”)
(emphasis added) (citation omitted)). Conclusory allegations of involvement are not sufficient.
See Ashcroft v. Igbal, 556 U.S. 662, 676 (2009) (“Because vicarious liability is inapplicable to . .
. § 1983 suits, a plaintiff must plead that each Government-official defendant, through the
official’s own individual actions, has violated the Constitution.”). As a result, a plaintiff is
required to name each defendant not only in the caption of the complaint, but again in the body
of the complaint and to include in the body a description of the acts taken by each defendant that
violated plaintift’s federal constitutional rights.

Plaintiff has not alleged that the EDCF Warden was somehow responsible for supervising
a correctional officer at LSCF. Regardless, such an allegation would be insufficient to state a
claim against the warden because mere supervisory status is insufficient to create personal
liability. Duffield v. Jackson, 545 F.3d 1234, 1239 (10th Cir. 2008) (supervisor status is not
sufficient to create § 1983 liability). An official’s liability may not be predicated solely upon a
theory of respondeat superior. Rizzo v. Goode, 423 U.S. 362, 371 (1976); Gagan v. Norton, 35
F.3d 1473, 1476 FN4 (10th Cir. 1994), cert. denied, 513 U.S. 1183 (1995). A plaintiff alleging
supervisory liability must show “(1) the defendant promulgated, created, implemented or
possessed responsibility for the continued operation of a policy that (2) caused the complained of
constitutional harm, and (3) acted with the state of mind required to establish the alleged
constitutional deprivation.” Dodds v. Richardson, 614 F.3d 1185, 1199 (10th Cir. 2010), cert.
denied, 563 U.S. 960 (2011). “[T]he factors necessary to establish a [supervisor’s] § 1983
violation depend upon the constitutional provision at issue, including the state of mind required
to establish a violation of that provision.” Id. at 1204 (citing Igbal, 129 S. Ct. at 1949). Plaintiff

should show good cause why his claims against Warden Williams should not be dismissed.



2. Request for Transfer

In his request for relief, Plaintiff seeks a transfer to a lower-security facility, alleging that
he is currently housed at a high medium facility, even though his custody level is low medium.
Liberty interests which are protected by the Due Process Clause are “generally limited to
freedom from restraint which, while not exceeding the sentence in such an unexpected manner as
to give rise to protection by the Due Process Clause of its own force . . . nonetheless imposes
atypical and significant hardship on the inmate in relation to the ordinary incidents of prison
life.” Sandin v. Conner, 515 U.S. 472, 484 (1995) (internal citations omitted). Plaintiff does not
have a constitutional right to a particular security classification or to be housed in a particular
yard. Meachum v. Fano, 427 U.S. 215, 224 (1976); Harbin-Bey v. Rutter, 420 F.3d 571, 577
(6th Cir. 2005) (increase in security classification does not constitute an atypical and significant
hardship because “a prisoner has no constitutional right to remain incarcerated in a particular
prison or to be held in a specific security classification”)).

The Supreme Court has held that “the Constitution itself does not give rise to a liberty
interest in avoiding transfer to more adverse conditions of confinement.” Wilkinson, 545 U.S. at
221-22 (citing Meachum, 427 U.S. at 225 (no liberty interest arising from Due Process Clause
itself in transfer from low-to maximum-security prison because “[c]onfinement in any of the
State’s institutions is within the normal limits or range of custody which the conviction has
authorized the State to impose”). “Changing an inmate’s prison classification . . . ordinarily does
not deprive him of liberty, because he is not entitled to a particular degree of liberty in prison.”
Sawyer v. Jefferies, 315 F. App’x 31, 34 (10th Cir. 2008) (citing Templeman v. Gunter, 16 F.3d
367, 369 (10th Cir. 1994) (citing Meachum, 427 U.S. at 225)). Plaintiff has not alleged that his

assignment imposed any atypical and significant hardship in relation to the ordinary incidents of



prison life. Cf. Wilkinson, 545 U.S. at 223-24 (finding atypical and significant hardship in
assignment to supermax facility where all human contact prohibited, conversation not permitted,
lights on 24-hours-a-day, exercise allowed for only one hour per day in small indoor room,
indefinite placement with annual review, and disqualification of otherwise eligible inmate for
parole consideration).

Plaintiff does not have a constitutional right to dictate where he is housed, whether it is
which facility or which classification within a facility. See Schell v. Evans, 550 F. App’x 553,
557 (10th Cir. 2013) (citing Meachum, 427 U.S. at 228-29; Cardoso v. Calbone, 490 F.3d 1194,
1197-98 (10th Cir. 2007). Moreover, jail officials are entitled to great deference in the internal
operation and administration of the facility. See Bell v. Wolfish, 441 U.S. 520, 547-48 (1979).

3. Medical Care

The Eighth Amendment guarantees a prisoner the right to be free from cruel and unusual
punishment. “[D]eliberate indifference to serious medical needs of prisoners constitutes the
‘unnecessary and wanton infliction of pain’ . . . proscribed by the Eighth Amendment.” Estelle
v. Gamble, 429 U.S. 97, 104 (1976) (citation omitted).

The “deliberate indifference” standard includes both an objective and a subjective
component. Martinez v. Garden, 430 F.3d 1302, 1304 (10th Cir. 2005) (citation omitted). In the
objective analysis, the deprivation must be “sufficiently serious,” and the inmate must show the
presence of a “serious medical need,” that is “a serious illness or injury.” Estelle, 429 U.S. at
104, 105; Farmer v. Brennan, 511 U.S. 825, 834 (1994), Martinez, 430 F.3d at 1304 (citation
omitted). A serious medical need includes “one that has been diagnosed by a physician as

mandating treatment or one that is so obvious that even a lay person would easily recognize the



necessity for a doctor’s attention.” Martinez, 430 F.3d at 1304 (quoting Sealock v. Colorado, 218
F.3d 1205, 1209 (10th Cir. 2000)).

“The subjective component is met if a prison official knows of and disregards an
excessive risk to inmate health or safety.” Id. (quoting Sealock, 218 F.3d at 1209). In measuring
a prison official’s state of mind, “the official must both be aware of facts from which the
inference could be drawn that a substantial risk of serious harm exists, and he must also draw the
inference.” Id. at 1305 (quoting Riddle v. Mondragon, 83 F¥.3d 1197, 1204 (10th Cir. 1996)).

Delay in providing medical care does not violate the Eighth Amendment, unless there has
been deliberate indifference resulting in substantial harm. Olson v. Stotts, 9 F.3d 1475 (10th Cir.
1993). In situations where treatment was delayed rather than denied altogether, the Tenth Circuit
requires a showing that the inmate suffered “substantial harm” as a result of the delay. Sealock
v. Colorado, 218 F.3d 1205, 1210 (10th Cir. 2000) (citation omitted). “The substantial harm
requirement ‘may be satisfied by lifelong handicap, permanent loss, or considerable pain.’”
Mata v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005) (quoting Garrett v. Stratman, 254 F.3d 946,
950 (10th Cir. 2001)).

“A plaintiff ‘need not show that a prison official acted or failed to act believing that harm
actually would befall an inmate,” but rather that the official ‘merely refused to verify underlying
facts that he strongly suspected to be true, or declined to confirm inferences of risk that he
strongly suspected to exist.”” Lucas v. Turn Key Health Clinics, LLC, 58 F.4th 1127, 1137 (10th
Cir. 2023) (quoting Farmer, 511 U.S. at 842, 843 n.8).

The Tenth Circuit recently clarified that “it is possible to have some medical care and still
state a claim under the gatekeeper theory.” Id. at 1139. “The inquiry under a gatekeeper theory

is not whether the prison official provided some care but rather whether they fulfilled their sole



obligation to refer or otherwise afford access to medical personnel capable of evaluating a
patient’s treatment needs when such an obligation arises.” Id. (citations omitted). Under the
deliberate indifference analysis, “merely doing something (with no reference to the underlying
condition) does not necessarily insulate one from liability.” Id. “Instead, a court may need to
determine whether there was the functional equivalent of a complete denial of care in light of the
specific circumstances.” Id. (citations omitted).

The Court finds that the proper processing of Plaintiff’s Eighth Amendment claim against
Defendant Dimarzo cannot be achieved without additional information from appropriate KDOC
officials. See Martinez v. Aaron, 570 F.2d 317 (10th Cir. 1978); see also Hall v. Bellmon, 935
F.2d 1106 (10th Cir. 1991). Accordingly, the Court orders the appropriate KDOC officials to
prepare and file a Martinez Report. Once the Report has been received, the Court can properly
screen Plaintiff’s claim under 28 U.S.C. § 1915A.

IT IS THEREFORE ORDERED BY THE COURT Plaintiff is granted until March 7,
2024, in which to show good cause, in writing to the undersigned, why Plaintiff’s claims against
Warden Tommy Williams should not be dismissed for the reasons stated herein.

IT IS FURTHER ORDERED that:

(1) The Court will enter a separate e-service order directing the Clerk of Court to
serve Defendant Dimarzo.

(2) The Kansas Department of Corrections (“KDOC”) shall submit the Martinez
Report within sixty (60) days following the electronic filing of the Waiver of Service Executed.
Upon the filing of that Report, the Court will screen Plaintiff’s Complaint. If the Complaint
survives screening, the Court will enter a separate order setting an answer deadline. Therefore,

any answer deadline provided in the docket entry for the waiver of service is not controlling.



3) KDOC officials are directed to undertake a review of the subject matter of the
Complaint:
a. To ascertain the facts and circumstances;
b. To consider whether any action can and should be taken by the institution
to resolve the subject matter of the Complaint; and
c. To determine whether other like complaints, whether pending in this Court
or elsewhere, are related to this Complaint and should be considered together.

4) Upon completion of the review, a written report shall be compiled which shall be
filed with the Court and served on Plaintiff. If the KDOC officials wish to file any exhibits or
portions of the report under seal or without service on Plaintiff, they must file such portions
separately from the public report and provisionally under seal, to be followed immediately by a
Motion to Seal or Redact Document(s). The KDOC officials are exempt from filing the Notice
of Proposed Sealed Record under D. Kan. Rule 5.4.2(b).

(%) Statements of all witnesses shall be in affidavit form. Copies of pertinent rules,
regulations, official documents, and, wherever appropriate, the reports of medical or psychiatric
examinations shall be included in the written report. Any recordings related to Plaintiff’s claims
shall also be included.

(6) Authorization is granted to the KDOC officials to interview all witnesses having
knowledge of the facts, including Plaintiff.

(7) No motion addressed to the Complaint shall be filed until the Martinez Report

required herein has been prepared.
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(8) Discovery by Plaintiff shall not commence until Plaintiff has received and
reviewed any Court-ordered answer or response to the Complaint. This action is exempted from
the requirements imposed under Fed. R. Civ. P. 26(a) and 26(f).

IT IS FURTHER ORDERED that the Clerk of Court shall enter the KDOC as an
interested party on the docket for the limited purpose of preparing the Martinez Report ordered
herein. Upon the filing of that report, the KDOC may move for termination from this action.

Copies of this order shall be transmitted to Plaintiff, to counsel for the KDOC, and to the
Attorney General for the State of Kansas.

IT IS SO ORDERED.

Dated February 12, 2024, in Kansas City, Kansas.

S/ John W. Lungstrum

JOHN W. LUNGSTRUM
UNITED STATES DISTRICT JUDGE
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