IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MICHAEL P. RANDOLPH,

Plaintiff,

\A CASE NO. 23-3019-JWL
FINNEY COUNTY JAIL,

Defendant.

MEMORANDUM AND ORDER TO SHOW CAUSE

Plaintiff Michael P. Randolph is hereby required to show good cause, in writing to the
undersigned, why this action should not be dismissed due to the deficiencies in Plaintiff’s
Complaint that are discussed herein. Plaintiff is also granted the opportunity to file an amended
complaint to cure the deficiencies.

I. Nature of the Matter before the Court

Plaintiff brings this pro se case under 42 U.S.C. § 1983. The Court granted Plaintiff
leave to proceed in forma pauperis. Plaintiff is currently detained at the Finney County Jail in
Garden City, Kansas (“FCJ”).

Plaintiff alleges that on December 27, 2022, he severed the end of his finger while
closing his cell door during a lockdown because of Plaintiff’s petite maul seizure. (Doc. 1, at 2.)
Plaintiff alleges that he sought treatment and was denied. /d. Plaintiff alleges that he received a
disciplinary action, which included two months in Administrative Segregation, in retaliation for
requesting medical treatment. /d. Plaintiff alleges that “staff” and “the nurse” denied or
prolonged his medical treatment over the course of several months. Id. at 3.

Plaintiff names the FCJ as the sole defendant. Plaintiff seeks treatment for his seizures



and injured finger, and $150,402.00 for pain and suffering, mental distress and court fees. /d.
atsS.
II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C.
§ 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has raised
claims that are legally frivolous or malicious, that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48 (1988)
(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and applies “less stringent standards than formal pleadings
drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegations in a complaint, however true, could not
raise a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to

relief” requires “more than labels and conclusions, and a formulaic recitation of the elements of a



cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court,
a complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant
did it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the
plaintiff believes the defendant violated.” Nasious v. Two Unknown B.I.C.E. Agents, 492 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff’s complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New
Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in 7wombly and
Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitted); see also Smith v. United States,
561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the
complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at
1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the
line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so general that they encompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.

Ct. at 1974).



II1I. DISCUSSION

1. Medical Care

“[D]eliberate indifference to a pretrial detainee’s serious medical needs includes both an
objective and a subjective component.” Strain v. Regalado, 977 F.3d 984, 989 (10th Cir. 2020)
(finding that although a pretrial detainee’s claim is based on the Fourteenth Amendment, the
same standard for Eighth Amendment claims applies). To establish the objective component,
“the alleged deprivation must be ‘sufficiently serious’ to constitute a deprivation of constitutional
dimension.” Id. at 989-90 (citations omitted).

A medical need is sufficiently serious “if it is one that has been diagnosed by a physician
as mandating treatment or one that is so obvious that even a lay person would easily recognize
the necessity for a doctor’s attention.” Id. at 990 (citation omitted). The “negligent failure to
provide adequate medical care, even one constituting medical malpractice, does not give rise to a
constitutional violation.” Perkins v. Kan. Dep’t of Corr., 165 F.3d 803, 811 (10th Cir. 1999)
(citing Estelle v. Gamble, 429 U.S. 97, 105-06 (1976)).

In situations where treatment was delayed rather than denied altogether, the Tenth Circuit
requires a showing that the inmate suffered “substantial harm™ as a result of the delay. Sealock
v. Colorado, 218 F.3d 1205, 1210 (10th Cir. 2000) (citation omitted). “The substantial harm
requirement ‘may be satisfied by lifelong handicap, permanent loss, or considerable pain.’”
Mata v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005) (quoting Garrett v. Stratman, 254 F.3d 946,
950 (10th Cir. 2001)).

Plaintiff must also satisfy the subjective prong. The Supreme Court has insisted upon
actual knowledge: “the official must both be aware of facts from which the inference could be

drawn that a substantial risk of serious harm exists, and he must also draw the inference.”



Farmer v. Brennan, 511 U.S. 825, 837 (1994) (emphasis added). An apparent disagreement over
course of treatment, however, does not rise to the level of a constitutional violation. Gee v.
Pacheco, 627 F.3d 1178, 1192 (10th Cir. 2010).

Although Plaintiff alleges that he was denied medical treatment, he attaches a grievance
he submitted to FCJ, in which he states that:

After a deputy came back from attending another emergency that

had occurred simultaneously, I was seen by emergency medical

staff already on scene, and transported to the hospital, where I was

treated by Dr. Zang, who told me to have the “prison Dr.” schedule

an appointment for a ‘brain scan.”
(Doc. 1, at 7.) Plaintiff then states that when he sought medical care for his seizures, he was told
that he needed documentation of the seizures. Id. The response to Plaintiff’s grievance states
that at no time has a deputy witnessed Plaintiff in medical distress such that they thought he was
having a seizure, and that the respondent had watched the videos of the incident and “at no time
did it appear [Plaintiff was] having any kind of medical issues when [Plaintiff] shut the door.”
Id. at 6.

Plaintiff’s allegations show that he was provided medical care for his injured finger.
Plaintiff has not set forth what medical care he requested or who denied him medical care for his
seizures. Plaintiff references “staff” and “a nurse.” Plaintiff has failed to show that an official
was both aware of facts from which the inference could be drawn that a substantial risk of
serious harm existed, and that they also drew the inference. Plaintiff’s claims suggest, at most,
negligence. Plaintiff should show good cause why his claim should not be dismissed.

2. Personal Participation

Plaintiff names the FCJ as the sole defendant. “To state a claim under § 1983, a plaintiff

must allege the violation of a right secured by the Constitution and laws of the United States, and



must show that the alleged deprivation was committed by a person acting under color of state
law.” West v. Atkins, 487 U.S. 42, 48 (1988) (emphasis added). Prison and jail facilities are not
proper defendants because none is a “person” subject to suit for money damages under § 1983.
See Will v. Michigan Dept. of State Police, 491 U.S. 58, 66, 71 (1989); Clark v. Anderson,
No. 09-3141-SAC, 2009 WL 2355501, at *1 (D. Kan. July 29, 2009); see also Aston v.
Cunningham, No. 99-4156, 2000 WL 796086 at *4 n.3 (10th Cir. Jun. 21, 2000) (“a detention
facility is not a person or legally created entity capable of being sued”); Busekros v. Iscon,
No. 95-3277-GTV, 1995 WL 462241, at *1 (D. Kan. July 18, 1995) (“[T]he Reno County Jail
must be dismissed, as a jail is not a ‘person’ within the meaning of § 1983.”). Plaintiff’s claims
against the FCJ are subject to dismissal.

Plaintiff must set forth who allegedly denied him proper medical care. Plaintiff has failed
to name any individual medical providers. A reference to “staff” is insufficient. An assertion of
collective responsibility fails to adequately allege a claim for relief against a specific defendant
or to show personal responsibility by an individual defendant. See Walker v. Mohiuddin, 947
F.3d 1244, 1249-50 (10th Cir. 2020) (citing Pahls v. Thomas, 718 F.3d 1210, 1228 (10th Cir.
2013)). A plaintiff alleging civil rights violations must “isolate the allegedly unconstitutional
acts of each defendant” such that his allegations “provide adequate notice as to the nature of the
claims against each” defendant. Robbins v. State of Oklahoma, 519 F.3d 1242, 1250 (10th Cir.
2008). Allegations that a plaintiff’s “rights ‘were violated’ or that ‘defendants,” as a collective
and undifferentiated whole, were responsible for those violations” are insufficient to support
§ 1983 claims. Pahls, 718 F.3d at 1228 (citations omitted).

3. Retaliation

Plaintiff claims he was retaliated against for seeking medical treatment. Plaintiff fails to



state a claim of retaliation. “[I]t is well established that an act in retaliation for the exercise of a
constitutionally protected right is actionable under [42 U.S.C.] Section 1983 even if the act,
when taken for a different reason, would have been proper.” Smith v. Maschner, 899 F.2d 940,
947 (10th Cir. 1990) (citations omitted). The Tenth Circuit has held that:

Government retaliation against a plaintiff for exercising his or her First

Amendment rights may be shown by proving the following elements: (1) that the

plaintiff was engaged in constitutionally protected activity; (2) that the

defendant’s actions caused the plaintiff to suffer an injury that would chill a

person of ordinary firmness from continuing to engage in that activity; and (3)

that the defendant’s adverse action was substantially motivated as a response to

the plaintiff’s exercise of constitutionally protected conduct.

Shero v. City of Grove, 510 F.3d 1196, 1203 (10th Cir. 2007).

However, an “inmate claiming retaliation must allege specific facts showing retaliation
because of the exercise of the prisoner’s constitutional rights.” Fogle v. Pierson, 435 F.3d 1252,
1264 (10th Cir. 2006) (quotations and citations omitted). Thus, for this type of claim, “it is
imperative that plaintiff’s pleading be factual and not conclusory. Mere allegations of
constitutional retaliation will not suffice.” Frazier v. Dubois, 922 F.2d 560, 562 n. 1 (10th Cir.
1990). “To prevail, a prisoner must show that the challenged actions would not have occurred
‘but for’ a retaliatory motive.” Baughman v. Saffle, 24 F. App’x 845, 848 (10th Cir. 2001)
(citing Smith v. Maschner, 899 F.2d 940, 949-50 (10th Cir. 1990); Peterson v. Shanks, 149 F.3d
1140, 1144 (10th Cir. 1998)).

Plaintiff’s claims of retaliation are subject to dismissal for failure to allege adequate facts
in support of the claims. Plaintiff’s allegations regarding retaliation are generally conclusory,
lacking facts to demonstrate any improper retaliatory motive.

IV. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why his Complaint should not be dismissed for



the reasons stated herein. Plaintiff is also given the opportunity to file a complete and proper
amended complaint upon court-approved forms that cures all the deficiencies discussed herein.
To add claims, significant factual allegations, or change defendants, a plaintiff must submit a
complete amended complaint. See Fed. R. Civ. P. 15. An amended complaint is not simply an
addendum to the original complaint, and instead completely supersedes it. Therefore, any claims
or allegations not included in the amended complaint are no longer before the court. It follows
that a plaintiff may not simply refer to an earlier pleading, and the amended complaint must
contain all allegations and claims that a plaintiff intends to pursue in the action, including those
to be retained from the original complaint.

Plaintiff must write the number of this case (23-3019-JWL) at the top of the first page of
his amended complaint and he must name every defendant in the caption of the amended
complaint. See Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the
body of the amended complaint, where he must allege facts describing the unconstitutional acts
taken by each defendant including dates, locations, and circumstances. Plaintiff must allege
sufficient additional facts to show a federal constitutional violation. Plaintiff is given time to file
a complete and proper amended complaint in which he (1) raises only properly joined claims and
defendants; (2) alleges sufficient facts to state a claim for a federal constitutional violation and
show a cause of action in federal court; and (3) alleges sufficient facts to show personal
participation by each named defendant.

If Plaintiff does not file an amended complaint within the prescribed time that cures all
the deficiencies discussed herein, this matter may be dismissed without further notice for failure

to state a claim.



IT IS THEREFORE ORDERED BY THE COURT that Plaintiff is granted until
February 24, 2023, in which to show good cause, in writing, to the Honorable John W.
Lungstrum, United States District Judge, why Plaintiff’s Complaint should not be dismissed for
the reasons stated herein.

IT IS FURTHER ORDERED that Plaintiff is also granted until February 24, 2023, in
which to file a complete and proper amended complaint to cure all the deficiencies discussed
herein.

The Clerk is directed to send Plaintiff § 1983 forms and instructions.

IT IS SO ORDERED.

Dated January 26, 2023, in Kansas City, Kansas.

S/ John W. Lungstrum

JOHN W. LUNGSTRUM
UNITED STATES DISTRICT JUDGE




