IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
WESLEY ALLEN ROBERTSON,
Plaintiff,
V. CASE NO. 22-3091-SAC

(FNU) (LNU), Crawford County
Sheriff, et al.,

Defendants.

MEMORANDUM AND ORDER TO SHOW CAUSE

Plaintiff Wesley Allen Robertson is hereby required to show good cause, in writing, to
the Honorable Sam A. Crow, United States District Judge, why this action should not be
dismissed due to the deficiencies in Plaintiff’s Complaint that are discussed herein. Plaintiff is
also given the opportunity to file an amended complaint to cure the deficiencies.

I. Nature of the Matter before the Court

Plaintiff filed this pro se civil rights case under 42 U.S.C. § 1983. The Court granted
Plaintiff leave to proceed in forma pauperis. Plaintiff is detained at the Crawford County Jail in
Girard, Kansas (“CCJ”).

Plaintiff alleges in his Complaint that he was bitten by a spider on October 7, 2021, he
requested medical care on October 10, 2021, and was told by the nurse that he was last on the list
to be seen. (Doc. 1, at 3.) Plaintiff was seen at the CCJ’s nurses’ station on October 17, 2021,
and was seen at the Community Health Center a few days later. Doctor Todd told Plaintiff it was
a necrotic bite and that Plaintiff would need to get it lanced at a later time. /Id. at 4. On
October 23, 2021, the infected spider bite erupted and it was lanced the next day by Nurse

Payton.



Plaintiff also alleges that on March 7, 2022, he received a food tray that contained a pea-
sized black object in his rice. Id. Plaintiff alleges that staff took the tray and although they
stated that they were giving Plaintiff a new tray, Plaintiff could tell that it was the same tray
because he could see a scoop out of the rice where the black speck had been located. Plaintiff
then rejected the tray and removed a doughnut off the tray and dropped it next to CO Emery. /d.
Emery told Plaintiff to pack his stuff and go to the hole. When Plaintiff stated that he didn’t
know why he was being asked to go to the hole, Emery pushed Plaintiff. Plaintiff started toward
his bunk area to pack his things and Emery grabbed Plaintiff’s t-shirt from the back and ripped it
as he was tying to pull Plaintiff back. Emery then pushed Plaintiff to the bottom bunk, but
Plaintiff’s bunk was the top one. Plaintiff gave up and chose to let the pod pack his stuff.
Plaintiff alleges that Emery continued to push Plaintiff as he went to booking and knocked
Plaintiff’s glasses off, breaking them and preventing Plaintiff from being able to see. /d.

Plaintiff alleges pain and suffering for the denial of medical care from October 8 to
October 25, 2021; excessive force for the March 7, 2022 incident; and cruel and unusual
punishment for improper medical care for his spider bite. Plaintiff alleges that the excessive
force caused him to suffer from knee, neck and back injuries. Id. at 6.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C.
§ 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has raised
claims that are legally frivolous or malicious, that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from such relief. 28

U.S.C. § 1915A(b)(1)-(2).



“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48 (1988)
(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and applies “less stringent standards than formal pleadings
drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegations in a complaint, however true, could not
raise a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to
relief” requires “more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court,
a complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant
did it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the
plaintiff believes the defendant violated.” Nasious v. Two Unknown B.I.C.E. Agents, 492 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round

out a plaintiff’s complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New



Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in 7wombly and
Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitted); see also Smith v. United States,
561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the
complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at
1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the
line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so general that they encompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.
Ct. at 1974).

II1I. DISCUSSION

“[D]eliberate indifference to a pretrial detainee’s serious medical needs includes both an
objective and a subjective component.” Strain v. Regalado, 977 F.3d 984, 989 (10th Cir. 2020)
(finding that although a pretrial detainee’s claim is based on the Fourteenth Amendment, the
same standard for Eighth Amendment claims applies). To establish the objective component,
“the alleged deprivation must be ‘sufficiently serious’ to constitute a deprivation of constitutional
dimension.” Id. at 989-90 (citations omitted).

A medical need is sufficiently serious “if it is one that has been diagnosed by a physician
as mandating treatment or one that is so obvious that even a lay person would easily recognize

the necessity for a doctor’s attention.” Id. at 990 (citation omitted). The “negligent failure to



provide adequate medical care, even one constituting medical malpractice, does not give rise to a
constitutional violation.” Perkins v. Kan. Dep’t of Corr., 165 F.3d 803, 811 (10th Cir. 1999)
(citing Estelle v. Gamble, 429 U.S. 97, 105-06 (1976)).

In situations where treatment was delayed rather than denied altogether, the Tenth Circuit
requires a showing that the inmate suffered “substantial harm” as a result of the delay. Sealock
v. Colorado, 218 F.3d 1205, 1210 (10th Cir. 2000) (citation omitted). “The substantial harm
requirement ‘may be satisfied by lifelong handicap, permanent loss, or considerable pain.’”
Mata v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005) (quoting Garrett v. Stratman, 254 F.3d 946,
950 (10th Cir. 2001)).

The Supreme Court has insisted upon actual knowledge to satisfy the subjective
component: “the official must both be aware of facts from which the inference could be drawn
that a substantial risk of serious harm exists, and he must also draw the inference.” Farmer v.
Brennan, 511 U.S. 825, 837 (1994) (emphasis added).

Plaintiff has failed to show that any defendant was both aware of facts from which the
inference could be drawn that a substantial risk of serious harm existed and that they also drew
the inference. Plaintiff has failed to allege that he suffered lifelong handicap, permanent loss, or
considerable pain due to the delay in receiving medical care for his spider bite. Plaintiff’s
allegations suggest, at most, negligence. The negligent failure to provide adequate medical care,
even one constituting medical malpractice, does not give rise to a constitutional violation.
Plaintiff should show good cause why his medical claim should not be dismissed.

“Excessive force claims are cognizable under the Fourth, Fifth, Eighth, and Fourteenth
Amendment, depending on where in the criminal justice system the plaintiff is at the time of the

challenged use of force.” Vette v. K-9 Unit Deputy Sanders, 989 F.3d 1154, 1169 (10th Cir.



2021) (citation omitted). Claims of mistreatment while in state pretrial confinement are not
covered by the Fourth Amendment or the Eighth Amendment. Colbruno v. Kessler, 928 F.3d
1155, 1162 (10th Cir. 2019). They are assessed under the Fourteenth Amendment. /d.

The Court held in Kingsley held that “the appropriate standard for a pretrial detainee’s
excessive[-]force claim is solely an objective one” and that therefore “a pretrial detainee can
prevail by providing only objective evidence that the challenged governmental action is not
rationally related to a legitimate governmental objective or that it is excessive in relation to that
purpose.” Brown v. Flowers, 974 F.3d 1178, 1182 (10th Cir. 2020) (quoting Kingsley v.
Hendrickson, 576 U.S. 389, 135 S. Ct. 2466, 247374, 192 L. Ed. 2d 416 (2015); see also
Colbruno, 928 F.3d at 1163 (“[T]here is no subjective element of an excessive-force claim
brought by a pretrial detainee.”).

Not every isolated battery or injury to an inmate amounts to a federal constitutional
violation. See Hudson v. McMillian, 503 U.S. 1, 9 (1992) (stating that not “every malevolent
touch by a prison guard gives rise to a federal cause of action.”) (citing Johnson v. Glick, 481
F.2d 1028, 1033 (2nd Cir. 1973) (“Not every push or shove, even if it may later seem
unnecessary in the peace of a judge’s chambers, violates a prisoner’s constitutional rights™)).

Plaintiff has not alleged wrongdoing that is objectively harmful enough to establish a
constitutional violation. In Snyder v. Spilde, the court found that:

Merely grabbing and twisting Mr. Snyder’s arms does not allege a
constitutional violation. See e.g., Norton v. The City of Marietta,
432 F.3d 1145, 1156 (10th Cir. 2005) (dismissing claim in which
prison guards were alleged to have injured prisoner by grabbing
him around his neck and twisting it because the guards’ actions
were not objectively harmful enough to establish a constitutional
violation); Reed v. Smith, No. 97-6341, 1999 WL 345492, at *4
(10th Cir. 1999) (dismissing excessive force claim based on

allegations that prison officials grabbed inmate, tried to ram him
into a wall, and dragged him while walking him through the



prison); Marshall, 415 Fed. App’x at 853—54 (dismissing excessive
force claim based on allegations that corrections officer dug his
fingernails into prisoner’s arm without cause to do so resulting in
redness and bruising). Accord De Walt v. Carter, 224 F.3d 607,
610-11 (7th Cir. 2000) (holding that shoving a prisoner into a
doorframe, which resulted in bruising on his back, did not state a
constitutional violation); Boddie v. Schnieder, 105 F.3d 857, 862
(2d Cir. 1997) (holding that bumping, grabbing, elbowing, and
pushing a prisoner was “not sufficiently serious or harmful to reach
constitutional dimensions.”); Black Spotted Horse v. Else, 767 F.2d
516, 517 (8th Cir. 1985) (pushing cubicle-cell wall onto prisoner’s
leg, causing bruises, was insufficient use of force to state a
constitutional violation); Olson v. Coleman, 804 F. Supp. 148,
149-50 (D. Kan. 1982) (single blow to prisoner’s head while
escorting him into prison, causing contusion, was de minimis use
of force not repugnant to conscience of mankind).

Snyder v. Spilde, No. 15-cv-2169-GPG, 2016 WL 1059612, at *3—4 (D. Colo. March 17, 2016).
Plaintiff should show good cause why his excessive force claim should not be dismissed.
IV. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why his Complaint should not be dismissed for
the reasons stated herein. Plaintiff is also given the opportunity to file a complete and proper
amended complaint upon court-approved forms that cures all the deficiencies discussed herein.!
Plaintiff is given time to file a complete and proper amended complaint in which he (1) raises
only properly joined claims and defendants; (2) alleges sufficient facts to state a claim for a
federal constitutional violation and show a cause of action in federal court; and (3) alleges

sufficient facts to show personal participation by each named defendant.

' To add claims, significant factual allegations, or change defendants, a plaintiff must submit a complete amended
complaint. See Fed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claims or allegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to
be retained from the original complaint. Plaintiff must write the number of this case (22-3091-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption of the amended complaint.
See Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the body of the amended complaint,
where he must allege facts describing the unconstitutional acts taken by each defendant including dates, locations,
and circumstances. Plaintiff must allege sufficient additional facts to show a federal constitutional violation.



Plaintiff is also reminded that an inmate is required by the Prison Litigation Reform Act
(“PLRA”) to exhaust all available prison administrative remedies before filing a complaint in
federal court. Section 1997e(a) expressly provides:

No action shall be brought with respect to prison conditions under

section 1983 of this title, or any other Federal law, by a prisoner

confined in any jail, prison, or other correctional facility until such

administrative remedies as are available are exhausted.
42 U.S.C. § 1997¢(a); see also Little v. Jones, 607 F.3d 1245, 1249 (10th Cir. 2010) (stating that
under the PLRA “a prisoner must exhaust his administrative remedies prior to filing a lawsuit
regarding prison conditions in federal court”) (citations omitted). “Congress enacted § 1997¢(a)
to reduce the quantity and improve the quality of prisoner suits; to this purpose, Congress
afforded corrections officials time and opportunity to address complaints internally before
allowing the initiation of a federal case.” Porter v. Nussle, 534 U.S. 516, 524-25 (2002)
(citation omitted); see also Jones v. Bock, 549 U.S. 199, 219 (2007) (stating that “the benefits of
exhaustion include allowing a prison to address complaints about the program it administers
before being subjected to suit, reducing litigation to the extent complaints are satisfactorily
resolved, and improving litigation that does occur by leading to the preparation of a useful
record”) (citations omitted).

This exhaustion requirement “is mandatory, and the district court [is] not authorized to
dispense with it.” Beaudry v. Corrections Corp. of Am., 331 F.3d 1164, 1167 n. 5 (10th Cir.
2003), cert. denied, 540 U.S. 1118 (2004); Little, 607 F.3d at 1249. A prison or prison system’s
regulations define the steps a prisoner must take to properly exhaust administrative remedies and
a prisoner “may only exhaust by properly following all of the steps laid out” therein. Little, 607

F.3d at 1249 (citing Woodford v. Ngo, 548 U.S. 81, 90 (2006)). “An inmate who begins the

grievance process but does not complete it is barred from pursuing a § 1983 claim under [the]



PLRA for failure to exhaust his administrative remedies.” Jernigan v. Stuchell, 304 F.3d 1030,
1032 (10th Cir. 2002) (citation omitted). “The level of detail necessary in a grievance to comply
with the grievance procedures will vary from system to system and claim to claim, but it is the
prison’s requirements, and not the PLRA, that define the boundaries of proper exhaustion.”
Jones, 549 U.S. at 218.

If Plaintiff does not file an amended complaint within the prescribed time that cures all
the deficiencies discussed herein, this matter will be decided based upon the current deficient
Complaint and may be dismissed without further notice.

IT IS THEREFORE ORDERED BY THE COURT that Plaintiff is granted until
June 23, 2022, in which to show good cause, in writing, to the Honorable Sam A. Crow, United
States District Judge, why Plaintiff’s Complaint should not be dismissed for the reasons stated
herein.

IT IS FURTHER ORDERED that Plaintiff is also granted until June 23, 2022, in
which to file a complete and proper amended complaint to cure all the deficiencies discussed
herein.

The clerk is directed to send § 1983 forms and instructions to Plaintiff.

IT IS SO ORDERED.

Dated May 23, 2022, in Topeka, Kansas.

S/ Sam A. Crow

SAM A. CROW
SENIOR U. S. DISTRICT JUDGE




