IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
GABRIEL DESMOND YANKEY, JR.,
Plaintiff,
v.
KANSAS HIGHWAY PATROL, et al.,
Defendants.

)
)
)
)
)
)
)
)

Case No. 22-1048-TC-TJJ

REPORT AND RECOMMENDATION
Plaintiff Gabriel Desmond Yankey Jr., proceeding pro se, has filed this civil action
(among eight other cases in this District). All nine actions were filed during the month of
February 2022, and all other eight actions have been dismissed.
In conjunction with the filing of his civil complaint, Plaintiff filed a Motion to Proceed
Without Prepayment of Fees (ECF No. 3) under the in forma pauperis statute, 28 U.S.C. §
1915(a)(1). The Court granted that motion, but ordered that service of the summons and
complaint be withheld pending review of whether Plaintiff’s complaint states a claim upon
which relief may be granted.
The in forma pauperis statute requires that the court dismiss the case at any time if the
court determines that the action (1) is frivolous or malicious, (2) fails to state a claim upon which
relief may be granted, or (3) seeks monetary relief from a defendant who is immune from suit.1
The purpose of § 1915(e) is to “discourage the filing of, and waste of judicial and private
resources upon, baseless lawsuits that paying litigants generally do not initiate because of the
costs of bringing suit and because of the threat of sanctions for bringing vexatious suits under
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28 U.S.C. § 1915(e)(2)(B).

Federal Rule of Civil Procedure 11.”2
In determining whether dismissal is appropriate under § 1915(e)(2)(B), a plaintiff’s
complaint is analyzed by the court under the same sufficiency standard as a Rule 12(b)(6) motion
to dismiss.3 Dismissal of a pro se complaint for failure to state a claim is proper only “where it is
obvious that the plaintiff cannot prevail on the facts he has alleged and it would be futile to give
him an opportunity to amend.”4 In determining whether dismissal is proper, the court “must
accept the allegations of the complaint as true and construe those allegations, and any reasonable
inferences that might be drawn from them, in the light most favorable to the plaintiff.”5
In making this analysis, the court must liberally construe the pleadings and hold them to a
less stringent standard than formal pleadings drafted by attorneys.6 Liberally construing a pro se
plaintiff’s complaint means that “if the court can reasonably read the pleadings to state a valid
claim on which the plaintiff could prevail, it should do so despite the plaintiff’s failure to cite
proper legal authority, his confusion of various legal theories, his poor syntax and sentence
construction, or his unfamiliarity with pleading requirements.”7 This does not mean, however,
that the court must become an advocate for the pro se plaintiff.8 Sua sponte dismissal under §
1915(e)(2) is also proper when the complaint clearly appears frivolous or malicious on its face.9
Plaintiff’s Complaint is wholly devoid of sufficient factual allegations supporting his
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claims or connecting them to the statutes he cites and Defendants he sues. Plaintiff lists several
federal statutes, including employment discrimination statutes (42 U.S.C. § 2000e et seq.),
criminal statutes (18 U.S.C. §§ 241, 242); statutes relating to federally-funded programs (34
U.S.C. § 10228 and 42 U.S.C. § 2000d); statutes without a private right of action (34 U.S.C. §
12601 and 42 U.S.C. § 14141(a)); and statutes relating to claims against the United States
government (31 U.S.C. §§ 3721–3733). The Court cannot ascertain how any of these statutes
pertain to Defendants in this case or Plaintiff’s claims against them. Plaintiff names as
Defendants: (1) Kansas Highway Patrol; (2) L. Erives, officer, Kansas Highway Patrol; (3)
Wichita Municipal Court; (4) Broch Dewalt; (5) Lindsay Battisti; (6) Kurel Hayes; (7) the
Municipal Court of Goddard; (8) Derby Police Department; (9) John Colver; (10) Kansas
District Court; (11) Tenth Circuit Court; (12) K.M. Dykstra; and (13) Eastborough Police
Department. Despite the large number of Defendants, Plaintiff’s factual allegations are relatively
short:
Around fall 2019 Derby PD denied me equal rights of a US citizen
when I reported my jewelry stolen, AND had proof of the theft, the
DPD failed to take ANY action. The jewelry was stolen from me
by Broch Dewalt and Lindsay Battisti at her apt. I have
correspondence of their texts and [unintelligible] as evidence of the
crime and possession.10
Based on these allegations, Plaintiff seeks $300 million and “two highly secured opulent private
homes.”11
There are several problems with Plaintiff’s allegations. First, they only mention three
Defendants specifically (Derby Police Department, Broch Dewalt, and Lindsay Battisti). No one
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ECF No. 1 at 3.
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else has any notice of Plaintiff’s claims against them.12 Even for the three Defendants listed,
Plaintiff’s allegations are conclusory and fail to state any claim under the federal statutes
Plaintiff has identified.13 In federal court, a complaint must contain sufficient facts that, if
assumed true, state a facially-plausible claim14—something that Plaintiff’s threadbare allegations
do not accomplish.
In addition, Plaintiff cites employment statutes, but Plaintiff has not alleged that he was
ever an employee or prospective employee of any Defendant. Plaintiff cites criminal statutes, but
as a private citizen, Plaintiff cannot bring a criminal case.15 Likewise, 42 U.S.C. § 14141 and 34
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U.S.C. § 12601 do not afford a private right of action.16 Plaintiff may have a private right of
action in certain circumstances under 34 U.S.C. § 10228(c), which prohibits discrimination “in
connection with any programs or activity funded in whole or in part with funds made available
under this chapter,” but only “after exhaustion of administrative remedies by the person
aggrieved.” Plaintiff marked “yes” that he has presented his claims through an Administrative
Procedure, but also stated that they are “pending.”17 Moreover, Plaintiff fails to allege the
Defendants discriminated against him in connection with a federally-funded program or activity
under this statute.18 Finally, as noted supra, 31 U.S.C. §§ 3721–3733 relates to suits against the
United States government. Although Plaintiff purports to sue the “Tenth Circuit Court” (possibly
the Tenth Circuit Court of Appeals), he has provided no factual basis for this claim.
Plaintiff’s allegations are insufficient. They are factually bare and do not align with any
statute listed as Plaintiff’s grounds for jurisdiction.19 Without supporting facts, it is impossible
for this Court to determine that Plaintiff has a plausible claim against any Defendant.20
Accordingly, the undersigned U.S. Magistrate Judge recommends that Plaintiff’s
complaint and this case be DISMISSED for failure to state a claim upon which relief can be
granted pursuant to 28 U.S.C. § 1915(e)(2)(B)(i)–(ii).
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NOTICE OF RIGHT TO FILE OBJECTIONS
Plaintiff is hereby informed that, within 14 days after being served with a copy of this
Report and Recommendation, he may, pursuant to 28 U.S.C. § 636(b)(1) and Fed R. Civ. P. 72,
file written objections to the Report and Recommendation. Plaintiff must file any objections
within the 14-day period allowed if he wants to have appellate review of the recommended
disposition. If Plaintiff does not timely file objections, no court will allow appellate review.
A copy of this Report and Recommendation shall be mailed to Plaintiff.
IT IS SO ORDERED.
Dated May 19, 2022, at Kansas City, Kansas.

Teresa J. James
U.S. Magistrate Judge
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