IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
MICHAEL A. NEFF,
Plaintiff,
V. CASE NO. 19-3034-SAC

WINFIELD CORRECTIONAL
FACILITY, etal.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Michael A. Neff is hereby required to show good cause, in writing, to the
Honorable Sam A. Crow, United States District Judge, why this action should not be dismissed
due to the deficiencies in Plaintiff’s Complaint that are discussed herein. Plaintiff is also given
an opportunity to file a proper amended complaint to cure the deficiencies.

I. Nature of the Matter before the Court

Plaintiff brings this pro se civil rights action pursuant to 42 U.S.C. § 1983. Plaintiff is
incarcerated at the EI Dorado Correctional Facility-Central in EI Dorado, Kansas (“EDCF”).
The Court granted Plaintiff leave to proceed in forma pauperis.

Plaintiff alleges in his Complaint that Defendants have participated in or allowed “a
campaign of harassment, spiteful actions, ill-will and malice, and contributed to placing Plaintiff
in a number of dangerous situations, including, but not limited to, religious discrimination, libel,
due process violations, among other civil rights actions.” (Doc. 1, at 3.) Plaintiff names as
Defendants: Winfield Correctional Facility (“WCF”); EDCF; Kansas Department of Corrections

(“KDOC™); Joe Norwood, Secretary of KDOC; Douglas Burris, Designee to Secretary, KDOC,;



Emmalee Conover, Warden at WCF; Paul Snyder, Warden at EDCF; (fnu) Snyder, Assistant
Warden at WCF; (fnu) Donley, Assistant Warden, EDCF; (fnu) (Inu) (1), EAI Supervisor,
KDOC; Tyler Clark, EAI Investigator, WCF; (fnu) Sissell, EAI Investigator, EDCF; P.
Morrison, Classification Officer, WCF; M. Bos, Classification Officer, EDCF; Russell Cole,
Unit Team Supervisor, WCF; (fnu) Randolph, Unit Team Supervisor, EDCF; (fnu) Wheeler,
Correctional Supervisor, WCF; (fnu) Sanchez, Corrections Officer, EDCF; John Does,
Corrections Officers, EDCF; (fnu) Fugua, Corrections Officer, WCF; (fnu) Vaden, Corrections
Officer, WCF; (fnu) Gobel, Corrections Officer, WCF; and (fnu) Lafue, Corrections Officer,
WCF. Plaintiff’s request for relief includes: removal of Plaintiff’s “STG” status; re-instate
Plaintiff’s minimum custody classification; re-instate all good time credit Plaintiff has lost due to
multiple Disciplinary Reports filed by Defendants; and punitive damages totaling $1,000,000.
Plaintiff alleges that Defendants Vaden, Lafue, Gobel, Fugua, and Wheeler violated his
First and Fourth Amendment rights and RLUIPA by “constantly harassing and confiscating
religious items belonging to Plaintiff.” (Doc. 1, at 8-11.) Plaintiff alleges that his Eighth and
Fourteenth Amendment rights were violated: by Defendant Tyler Clark for unjustly activating
security threat group (“STG”) status against Plaintiff; by Defendant Sissel for unjustly
maintaining STG status against Plaintiff; by Defendants Sanchez and John Does for restraining
and pepper-spraying Plaintiff while he was being stabbed by another inmate, thus rendering
Plaintiff defenseless; by Defendant Bos for classifying Plaintiff as a maximum custody inmate,
thereby putting him in a dangerous and hostile environment; by Defendant Morrison for
maintaining Plaintiff as a maximum custody inmate, thereby putting him in a dangerous and
hostile environment; by Defendant Conover for allowing Plaintiff’s transfer from a minimum to

a maximum custody facility, thereby putting him in a dangerous and hostile environment; by



Defendant Paul Snyder for allowing and maintaining the classification and transfer of Plaintiff to
a maximum custody facility, thereby placing and keeping him in a dangerous and hostile
environment; and by Defendant Donley for maintaining Plaintiff’s maximum custody level,
thereby placing him in a dangerous and hostile environment.

Plaintiff alleges that Defendants WCF, EDCF, KDOC, and the Secretary and Secretary
Designee of KDOC, violated RLUIPA by “allowing named defendants to act in such a way as to
constitute all of the aforementioned actions by the employee’s underneath them thru KDOC.”
(Doc. 1, at 13.)

I1. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C.
§ 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has raised
claims that are legally frivolous or malicious, that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48
(1988)(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A
court liberally construes a pro se complaint and applies “less stringent standards than formal
pleadings drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the
court accepts all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d

910, 913 (10th Cir. 2006). On the other hand, “when the allegations in a complaint, however



true, could not raise a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his “entitle[ment]
to relief” requires more than labels and conclusions, and a formulaic recitation of the elements of
a cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court,
a complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant
did it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the
plaintiff believes the defendant violated.” Nasious v. Two Unknown B.l.C.E. Agents, 492 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff’s complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New
Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in Twombly and
Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007)(citations omitted); see also Smith v. United States,
561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the
complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at
1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the

line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in



this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so general that they encompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.
Ct. at 1974).
I11. DISCUSSION

1. Conclusory Allegations

Plaintiff makes conclusory allegations against Defendants without any supporting facts.
Plaintiff alleges that various defendants are “constantly harassing and confiscating religious
items belonging to Plaintiff.” Plaintiff also alleges that his Security Threat Group “STG”
designation and custody classification were improper, without any supporting facts. A pro se
litigant’s “conclusory allegations without supporting factual averments are insufficient to state a
claim upon which relief can be based.” Hall, 935 F.2d at 1110 (citations omitted). To be
facially plausible, the complaint must contain factual content from which a court can reasonably
infer the defendants are liable for the misconduct alleged. Payne v. Massachusetts Dep’t of
Revenue, No. 12-4063-SAC, 2012 WL 2583384, at *1 (D. Kan. July 3, 2012) (citing Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009)); see also Guy v. Lampert, 748 F. App’x 178, 181 (10th Cir.
2018) (finding that plaintiff’s conclusory allegations that he was falsely accused in his conduct
violation reports and in his security-threat-group validation do not support a plausible inference).
Plaintiff’s claims are subject to dismissal for failure to include supporting facts.

2. Security Classification

The Due Process Clause protects against “deprivations of life, liberty, or property; and

those who seek to invoke its procedural protection must establish that one of these interests is at



stake.” Wilkinson v. Austin, 545 U.S. 209, 221 (2005). “A liberty interest may arise from the
Constitution itself, by reason of guarantees implicit in the word ‘liberty,” . . . or it may arise from
an expectation or interest created by state laws or policies.” 1d. (citing Vitek v. Jones, 445 U.S.
480, 493-94 (1980) (liberty interest in avoiding involuntary psychiatric treatment and transfer to
mental institution); Wolff v. McDonnell, 418 U.S. 539, 556-58 (1974) (liberty interest in
avoiding withdrawal of state-created system of good-time credits)).

Liberty interests which are protected by the Due Process Clause are “generally limited to
freedom from restraint which, while not exceeding the sentence in such an unexpected manner as
to give rise to protection by the Due Process Clause of its own force . . . nonetheless imposes
atypical and significant hardship on the inmate in relation to the ordinary incidents of prison
life.” Sandin v. Conner, 515 U.S. 472, 484 (1995) (internal citations omitted). Plaintiff does not
have a constitutional right to a particular security classification or to be housed in a particular
yard. Meachum v. Fano, 427 U.S. 215, 224 (1976); Harbin-Bey v. Rutter, 420 F.3d 571, 577
(6th Cir. 2005) (increase in security classification does not constitute an atypical and significant
hardship because “a prisoner has no constitutional right to remain incarcerated in a particular
prison or to be held in a specific security classification”)).

The Supreme Court has held that “the Constitution itself does not give rise to a liberty
interest in avoiding transfer to more adverse conditions of confinement.” Wilkinson, 545 U.S. at
221-22 (citing Meachum, 427 U.S. at 225 (no liberty interest arising from Due Process Clause
itself in transfer from low-to maximum-security prison because “[c]onfinement in any of the
State’s institutions is within the normal limits or range of custody which the conviction has
authorized the State to impose”). “Changing an inmate’s prison classification . . . ordinarily does

not deprive him of liberty, because he is not entitled to a particular degree of liberty in prison.”



Sawyer v. Jefferies, 315 F. App’x 31, 34 (10th Cir. 2008) (citing Templeman v. Gunter, 16 F.3d
367, 369 (10th Cir. 1994) (citing Meachum, 427 U.S. at 225)). Plaintiff has not alleged that his
assignment imposed any atypical and significant hardship in relation to the ordinary incidents of
prison life. Cf. Wilkinson, 545 U.S. at 223-24 (finding atypical and significant hardship in
assignment to supermax facility where all human contact prohibited, conversation not permitted,
lights on 24-hours-a-day, exercise allowed for only one hour per day in small indoor room,
indefinite placement with annual review, and disqualification of otherwise eligible inmate for
parole consideration).

Plaintiff does not have a constitutional right to dictate where he is housed, whether it is
which facility or which classification within a facility. See Schell v. Evans, 550 F. App’x 553,
557 (10th Cir. 2013) (citing Meachum, 427 U.S. at 228-29; Cardoso v. Calbone, 490 F.3d 1194,
1197-98 (10th Cir. 2007). Moreover, jail officials are entitled to great deference in the internal
operation and administration of the facility. See Bell v. Wolfish, 441 U.S. 520, 547-48 (1979).
Plaintiff’s claims regarding his security classification are subject to dismissal for failure to state a
claim.

3. Personal Participation

Plaintiff has failed to allege how each defendant personally participated in the deprivation
of his constitutional rights, and appears to rely on the supervisory status of some of the
defendants. An essential element of a civil rights claim against an individual is that person’s
direct personal participation in the acts or inactions upon which the complaint is based.
Kentucky v. Graham, 473 U.S. 159, 165-66 (1985); Trujillo v. Williams, 465 F.3d 1210, 1227
(10th Cir. 2006); Foote v. Spiegel, 118 F.3d 1416, 1423-24 (10th Cir. 1997). Conclusory

allegations of involvement are not sufficient. See Ashcroft v. Igbal, 556 U.S. 662, 676 (2009)



(“Because vicarious liability is inapplicable to . . . 8 1983 suits, a plaintiff must plead that each
Government-official defendant, through the official’s own individual actions, has violated the
Constitution.”). As a result, a plaintiff is required to name each defendant not only in the caption
of the complaint, but again in the body of the complaint and to include in the body a description
of the acts taken by each defendant that violated plaintiff’s federal constitutional rights.

Mere supervisory status is insufficient to create personal liability. Duffield v. Jackson,
545 F.3d 1234, 1239 (10th Cir. 2008) (supervisor status is not sufficient to create § 1983
liability). An official’s liability may not be predicated solely upon a theory of respondeat
superior. Rizzo v. Goode, 423 U.S. 362, 371 (1976); Gagan v. Norton, 35 F.3d 1473, 1476 FN4
(10th Cir. 1994), cert. denied, 513 U.S. 1183 (1995). A plaintiff alleging supervisory liability
must show “(1) the defendant promulgated, created, implemented or possessed responsibility for
the continued operation of a policy that (2) caused the complained of constitutional harm, and (3)
acted with the state of mind required to establish the alleged constitutional deprivation.” Dodds
v. Richardson, 614 F.3d 1185, 1199 (10th Cir. 2010), cert. denied, 563 U.S. 960 (2011). “[T]he
factors necessary to establish a [supervisor’s] § 1983 violation depend upon the constitutional
provision at issue, including the state of mind required to establish a violation of that provision.”
Id. at 1204 (citing Igbal, 129 S. Ct. at 1949).

4. Detention Facilities

Plaintiff names the WCF and EDCF as defendants. “To state a claim under § 1983, a
plaintiff must allege the violation of a right secured by the Constitution and laws of the United
States, and must show that the alleged deprivation was committed by a person acting under color
of state law.” West v. Atkins, 487 U.S. 42, 48 (1988) (emphasis added). Prison and jail facilities

are not proper defendants because none is a “person” subject to suit for money damages under



§1983. See Will v. Michigan Dept. of State Police, 491 U.S. 58, 66, 71 (1989); Clark v.
Anderson, No. 09-3141-SAC, 2009 WL 2355501, at *1 (D. Kan. July 29, 2009); see also Aston
v. Cunningham, No. 99-4156, 2000 WL 796086 at *4 n.3 (10th Cir. Jun. 21, 2000) (“a detention
facility is not a person or legally created entity capable of being sued”); Busekros v. Iscon,
No. 95-3277-GTV, 1995 WL 462241, at *1 (D. Kan. July 18, 1995) (“[T]he Reno County Jail
must be dismissed, as a jail is not a ‘person’ within the meaning of § 1983.”). Plaintiff’s claims
against WCF and EDCF are subject to dismissal.

5. Habeas Nature of Claim

Plaintiff seeks to have the Court restore all good time credit Plaintiff allegedly lost due to
multiple Disciplinary Reports filed by Defendants. Challenges to prison disciplinary
proceedings must be raised in a petition for writ of habeas corpus filed pursuant to 28 U.S.C.
§ 2241. Abdulhaseeb v. Ward, 173 F. App’x 658, 659 n.1 (10th Cir. 2006) (citing Mclintosh v.
United States Parole Comm’n, 115 F.3d 809, 811 (10th Cir. 1997) (petitions under § 2241 are
used to attack the execution of a sentence, including the deprivation of good-time credits and
other prison disciplinary matters); Brown v. Smith, 828 F.2d 1493, 1495 (10th Cir. 1987) (“If [the
petitioner] can show that his due process rights were violated in the subject disciplinary
proceedings, then § 2241 would be the appropriate remedy to use to restore his good time
credits.”); see also Gamble v. Calbone, 375 F.3d 1021 (10th Cir. 2004) (inmates were entitled to
habeas relief on grounds that revocation of their earned credits resulting from unsupported
disciplinary convictions violated due process), superseded by statute on other grounds as stated
in Magar v. Parker, 490 F.3d 816, 818-19 (10th Cir. 2007).

Plaintiff may not challenge prison disciplinary actions and the loss of good time in this

civil rights action, but may only do so by filing a petition for writ of habeas corpus. Moreover, a



prerequisite to filing a habeas corpus petition in federal court is full exhaustion of all levels of
administrative appeal, as well as all remedies available in the state courts.

6. Damages

Plaintiffs seeks punitive damages, which “are available only for conduct which is ‘shown
to be motivated by evil motive or intent, or when it involves reckless or callous indifference to
the federally protected rights of others.”” Searles, 251 F.3d at 879 (quoting Smith v. Wade, 461
U.S. 30, 56 (1983)). Plaintiff presents no plausible basis for a claim of punitive damages
because he alleges no facts whatsoever establishing that any defendant acted with a sufficiently
culpable state of mind. Plaintiff’s request for punitive damages is subject to dismissal.
IV. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why his Complaint should not be dismissed for
the reasons stated herein. Plaintiff is also given the opportunity to file a complete and proper
second amended complaint upon court-approved forms that cures all the deficiencies discussed
herein.! Plaintiff is given time to file a complete and proper amended complaint in which he
(1) raises only properly joined claims and defendants; (2) alleges sufficient facts to state a claim
for a federal constitutional violation and show a cause of action in federal court; and (3) alleges

sufficient facts to show personal participation by each named defendant.

1 To add claims, significant factual allegations, or change defendants, a plaintiff must submit a complete amended
complaint. See Fed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claims or allegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to
be retained from the original complaint. Plaintiff must write the number of this case (19-3034-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption of the amended complaint.
See Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the body of the amended complaint,
where he must allege facts describing the unconstitutional acts taken by each defendant including dates, locations,
and circumstances. Plaintiff must allege sufficient additional facts to show a federal constitutional violation.
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If Plaintiff does not file an amended complaint within the prescribed time that cures all
the deficiencies discussed herein, this matter will be decided based upon the current deficient
Complaint.

IT IS THEREFORE ORDERED THAT that Plaintiff is granted until July 26, 2019, in
which to show good cause, in writing, to the Honorable Sam A. Crow, United States District
Judge, why Plaintiff’s Complaint should not be dismissed for the reasons stated herein.

IT IS FURTHER ORDERED that Plaintiff is also granted until July 26, 2019, in which
to file a complete and proper amended complaint to cure all the deficiencies discussed herein.

The clerk is directed to send § 1983 forms and instructions to Plaintiff.

IT IS SO ORDERED.

Dated in Topeka, Kansas, on this 28th day of June, 2019.

s/ Sam A. Crow
Sam A. Crow
U.S. Senior District Judge
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