IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
UNITED STATES OF AMERICA,
Plaintiff,
v.

Case No. 19-20038-03-JAR

JESUS D. SANTOS,
Defendant.
MEMORANDUM AND ORDER
This matter comes before the Court on Defendant Jesus D. Santos’ pro se Motion for
Release Due to Extraordinary and Compelling Reasons (Doc. 115), seeking compassionate
release pursuant to 18 U.S.C. § 3582(c)(1)(A). The motion is fully briefed, and the Court is
prepared to rule. For the following reasons, the Court denies the motion.
I.

Background
On December 18, 2019, Defendant entered a guilty plea to one count of distribution and

possession with intent to distribute a mixture and substance containing heroin and distribution
and possession with intent to distribute fentanyl.1 On December 1, 2020, this Court sentenced
Defendant to a term of 66-months’ imprisonment followed by a three-year term of supervised
release.2
Defendant is incarcerated at Marion USP in Illinois. The Bureau of Prisons (“BOP”)
reports that there are currently no inmates and two staff members who have tested positive for
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COVID-19 at this facility.3 The current operations plan at Marion USP is Level 3, with modified
visitation protocols in place due to COVID-19, requiring masks and social distancing.4
Defendant is now fully vaccinated against COVID-19. He is 36 years old, and his projected
release date is February 7, 2024.5
On May 9, 2022, Defendant filed a pro se motion requesting compassionate release under
18 U.S.C. § 3582(c)(1)(A) on the basis that his medical conditions place him at an increased risk
of severe illness from COVID-19. Defendant asserts that he suffers from diabetes, hypertension,
and a disability due to tibia and fibula fractures, and that a combination of these conditions make
him susceptible to the dangers of contracting COVID-19. He asks the Court to reduce his
custodial sentence to time served and proposes a release plan to live with his father in
Leavenworth, Kansas, and apply for disability benefits.
II.

Legal Standard
“Federal courts are forbidden, as a general matter, to modify a term of imprisonment once

it has been imposed, but th[at] rule of finality is subject to a few narrow exceptions.”6 “One such
exception is contained in [18 U.S.C.] § 3582(c)(1).”7 Section 3582(c)(1)(A), as amended by the
First Step Act of 2018,8 permits a court to reduce a term of imprisonment “upon motion of the
defendant after the defendant has fully exhausted all administrative rights to appeal a failure of
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the [BOP] to bring a motion on the defendant’s behalf or the lapse of 30 days from the receipt of
such a request by the warden of the defendant’s facility, whichever is earlier.” Before reducing a
term of imprisonment, a court must find that (1) “extraordinary and compelling reasons” warrant
a sentence reduction, (2) such a reduction is consistent with “applicable policy statements issued
by the Sentencing Commission,” and (3) the applicable sentencing factors set forth in 18 U.S.C.
§ 3553(a) support such a reduction.9 The court may deny a § 3582(c)(1)(A) motion “when any
of the three prerequisites listed in § 3582(c)(1)(A) is lacking and do[es] not need to address the
others.”10
III.

Discussion
A.

Exhaustion

Section 3582(c)(1)(A)’s exhaustion requirement is a claim-processing rule that the
government may waive or forfeit.11 Here, the government does not contest that Defendant has
met the exhaustion requirement. The Court thus considers this argument waived and proceeds to
the merits.
B.

Extraordinary and Compelling Reasons

Section 3582(c)(1)(A) requires a district court to find that “extraordinary and compelling
reasons warrant a sentence reduction” before it may grant a § 3582(c)(1)(A) motion. The court
has “the authority to determine for [itself] what constitutes ‘extraordinary and compelling
reasons.’”12 While that authority “is bounded by the requirement . . . that a reduction in sentence
be consistent with applicable policy statements issued by the Sentencing Commission,” the
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Sentencing Commission has not yet issued a policy statement “applicable” to § 3582(c)(1)(A)
motions filed by a defendant.13 Thus, § 3582(c)(1)(A)’s consistency requirement does not
currently constrain the court’s discretion to consider whether extraordinary and compelling
reasons warrant a sentence reduction.14
Defendant asserts that he has established an extraordinary and compelling reason for a
sentence reduction because his health conditions increase his risk for severe illness should he
contract COVID-19 in prison. Defendant’s medical records confirm that he suffers from
diabetes and hypertension.15 His records further confirm that he is not in compliance with his
insulin treatments and there is no record of complications from tibia or fibula fractures.16 The
Centers for Disease Control and Prevention (“CDC”) has identified diabetes and hypertension as
underlying medical conditions that “can make you more likely to get very sick from COVID19.”17
The Court finds, however, that Defendant’s vaccination status mitigates his risk such that
his medical conditions do not present an extraordinary and compelling reason for a sentence
reduction. His medical records indicate that he received his third dose of the Moderna COVID19 vaccine in November 2021.18 The CDC has explained that mRNA COVID-19 vaccines
“reduce the risk of COVID-19, including the risk of severe illness and death among people who
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are fully vaccinated.”19 The information available to the Court shows that Defendant is
inoculated with a vaccination that is highly effective at preventing severe cases of COVID-19.
The Tenth Circuit recently held in an unpublished opinion that “a defendant’s incarceration
during the COVID-19 pandemic—when the defendant has access to the COVID-19 vaccine—
does not present an ‘extraordinary and compelling reason’ warranting a sentence reduction.”20
And several district courts in the Tenth Circuit, including the District of Kansas, have followed
this direction from the Circuit.21
Furthermore, the CDC has identified those over the age of 65 as a population at an
increased risk of getting severely sick if infected with COVID-19.22 At only 36 years old,
Defendant is in an age group with a relatively lower risk of severe illness and death from
COVID-19 than that faced by older adults.23 The CDC does not identify any gender as being at a
higher risk of severe illness if infected with COVID-19.24
Given Defendant’s vaccination status and the recent direction from the Tenth Circuit, the
Court concludes that his medical conditions and the possibility of a COVID-19 infection do not
amount to extraordinary and compelling reasons for a sentence reduction under § 3582(c)(1)(A).
19
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Accordingly, the Court denies Defendant’s motion on grounds that he fails to establish
extraordinary and compelling reasons for compassionate release.
C.

Section 3553(a) Factors

Even if Defendant had presented an extraordinary and compelling reason for
compassionate release, the factors set forth in § 3553(a) do not warrant a reduction in
Defendant’s sentence.25 Those factors include: (1) “the nature and circumstances of the offense
and the history and characteristics of the defendant”; (2) “the need for the sentence imposed . . .
to reflect the seriousness of the offense, to promote respect for the law, and to provide just
punishment for the offense”; (3) “the need for the sentence imposed . . . to afford adequate
deterrence to criminal conduct”; (4) “the need for the sentence imposed . . . to protect the public
from further crimes of the defendant”; and (5) “the need to avoid unwarranted sentence
disparities among defendants with similar records who have been found guilty of similar
conduct.”26 The Court considers the § 3553(a) factors in light of post-sentencing
developments.27
While the Court takes all seven § 3553 factors into account, those most pertinent to
Defendant’s case are the nature and circumstances of the offense and the history and
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characteristics of the defendant, and the need for the sentence imposed to reflect the seriousness
of the offense, the need to provide adequate deterrence, and the need to protect the public from
further crimes. In consideration of these factors, the Court concludes that releasing Defendant
now would not leave him with a sentence that is “sufficient, but not greater than necessary.”
Based on his projected release date of February 7, 2024, Defendant has approximately 17
months of his 66-month term of imprisonment left to serve. While the Court recognizes the
hardship that the COVID-19 pandemic has imposed on inmates, particularly those with
underlying medical conditions, releasing Defendant at this relatively early stage would not
reflect the seriousness of his offense, promote respect for the law, provide just punishment,
afford adequate deterrence, or protect the public. Indeed, Defendant’s crimes were serious: he
was convicted of distribution and possession with intent to distribute a mixture and substance
containing heroin and distribution and possession with intent to distribute fentanyl. The
investigation disclosed that between March and April 2019, agents made three purchases of
controlled substances from Defendant’s residence. After her arrest, a co-defendant admitted to
receiving approximately five kilograms of heroin from her supplier and that she supplied
Defendant and he allowed her to use his residence to sell heroin. Defendant admitted to allowing
his co-defendant to sell heroin from his residence and further admitted that he had a separate
source of heroin supply, and on occasion, he supplied his co-defendant with heroin.28 Defendant
was ultimately held accountable for at least 100 grams but less than 400 grams of heroin. He
was assessed a two-level increase for possession of a firearm, and an additional two levels for
maintaining a residence for drug trafficking.29 Defendant’s criminal history includes five other
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drug-related convictions beginning in 2009, when he was 23 years old.30 Moreover, Defendant
has not shown that the sentence originally imposed by this Court is no longer sound under
§ 3553(a).
While he does not appear to pose a direct danger to society upon release, reducing
Defendant’s sentence to time served would not reflect the seriousness of his criminal conduct or
his criminal history. Nor would it provide adequate deterrence or appropriate punishment. The
Court finds that the 66-month sentence originally imposed remains sufficient, but not greater
than necessary, to meet the sentencing factors in § 3553(a) and punish the offense involved.
Accordingly, the Court denies Defendant’s motion because he fails to show extraordinary and
compelling reasons warranting a sentence reduction, and the § 3553(a) factors do not support one
either.
IT IS THEREFORE ORDERED BY THE COURT THAT Defendant Jesus D.
Santos’ Motion for Release Due to Extraordinary and Compelling Reasons (Doc. 115) is denied.
IT IS SO ORDERED.
Dated: September 23, 2022
S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE
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