IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,

Plaintiff,

VS. Case No. 19-10030-01-EFM

MANUEL HERRERA-SANDOVAL,

Defendant.

MEMORANDUM AND ORDER
The Indictment in this case charges Defendant Manuel Herrera-Sandoval with unlawful
reentry in violation of 8 U.S.C. 8 1326(a) and (b). Defendant seeks dismissal of the Indictment on
two bases. First, he argues that his prior removal from the United States was invalid because the
immigration court lacked subject matter jurisdiction to enter the underlying removal order. Second,
he argues that his prior removal order was invalid because the immigration judge who issued it
was appointed in a manner that violates the Appointments Clause to the Constitution. For the

following reasons, the Court denies Defendant’s motion.



l. Factual and Procedural Background?

Defendant was served a Notice to Appear (the “Notice”) on May 16, 2014, after being
taken into ICE custody following his conviction in Clark County District Court in Las Vegas,
Nevada. The Notice was prepared using Form 1-862 (Rev. 08/01/07) and alleged that Defendant
was not a United States citizen; that he was a citizen of Mexico; that he arrived in the United States
at an unknown place and on an unkown time; and that he was not then admitted or paroled after
inspection by an immigration officer. The Notice charged that Defendant was subject to removal
from the United States pursuant to § 212(a)(6)(A)(i) of the Immigration and Nationality Act
(“INA”). The Notice ordered Defendant to appear before an immigration judge in Las Vegas,
Nevada, “on a date to be set at a time to be set” to show why he should not be removed from the
United States.

The Notice included a section titled “Request for Prompt Hearing,” signed by Defendant,
requesting an immediate hearing and waiving his right to a 10-day period before appearing before
an immigration judge. In addition, the Notice contained a certificate of service that was signed by
Defendant and the immigration enforcement agent. The certificate of service stated that that the
Notice was personally served on Defendant on May 16, 2014, and that Defendant was provided
oral notice in Spanish of the time and place of his or her hearing and of the consequences of failure

to appear.

! Neither party has requested a hearing in connection with the motion to dismiss. Both have attached exhibits
to their briefs, the authenticity of which does not appear in dispute. For the purposes of the motion, the Court accepts
as uncontested the facts shown by the parties’ exhibits.



On May 21, 2014, Defendant was personally served with a Notice of Hearing on Removal
Proceedings informing him of his hearing on June 18, 2014, at 8:00 a.m. in Las Vegas, Nevada.
His hearing was held on June 18, and the immigration judge ordered him to be removed.
Defendant waived his right to appeal the immigration order. On July 8, Defendant was removed
from the United States.

At some point on or before January 29, 2019, Defendant reentered the United States.
Defendant is now charged with reentry of a removed alien in violation of 8 U.S.C. § 1326(a) and
(b). Specifically, the Indictment charges that Defendant is a citizen of Mexico and not a citizen
and national of the United States, that he was previously deported, and that he was found in the
United States after having voluntarily re-entered without the appropriate permission. Defendant
subsequently filed a Motion to Dismiss Indictment (Doc. 20) which is presently before the Court.

1. Analysis

To convict Defendant on the charge of reentry of a removed alien in violation of 8 U.S.C.
8 1326(a) and (b), the Government must prove that (1) the defendant was removed from the United
States while an order of removal is outstanding; and (2) the defendant subsequently “entered,
attempted to enter, or is at any time found in, the United States.”? Generally, the Government
establishes the first element by producing evidence that the defendant was deported while a
deportation order was outstanding against him.®> In response, a defendant may argue that the

deportation order itself was unlawful.* This defense is specifically recognized in subsection (d) of

2 United States v. Adame-Orozco, 607 F.3d 647, 651 (10th Cir. 2010) (alterations omitted) (quoting 8 U.S.C.
§ 1326(a)).

31d.
41d.



§ 1326, which allows a defendant to collaterally attack an underlying deportation order. Under this
subsection, an alien may not challenge the validity of a prior deportation order unless the alien
demonstrates that: “(1) the alien exhausted any administrative remedies that may have been
available to seek relief against the order; (2) the deportation proceedings at which the order was
issued improperly deprived the alien of the opportunity for judicial review; and (3) the entry of the
order was fundamentally unfair.”

Here, Defendant challenges the validity of his prior removal as a defense to the § 1326
charge in the Indictment. In short, Defendant argues that the immigration court was never vested
with subject matter jurisdiction because the 2014 Notice lacked a specific date and time for the
initial removal hearing as required by the Supreme Court’s recent decision in Pereira v. Sessions.®
Accordingly, Defendant argues that his due process rights were violated when he was deported
from the United States.

Defendant also argues that the immigration judge who ordered his removal was not
appointed to his position in a manner complying with the Appointments Clause of the Constitution.
Defendant contends that this failure makes the removal order invalid and prevents the Government
from meeting its burden of proof on the § 1326 charge at trial.

A. Summary of Pereira v. Sessions

Under the Illegal Immigration Reform and Immigrant Responsibility Act of 1996,

nonpermanent residents who are subject to removal proceedings may be eligible for cancellation

of removal if, among other things, they have “been physically present in the United States for a

58 U.S.C. § 1326(d).

6138 S. Ct. 2105 (2018).



continuous period of not less than 10 years immediately preceding the date of [an] application” for
cancellation.” But, under the “stop-time rule,” the period of continuous presence is “deemed to
end . . . when the alien is served a notice to appear under section 1229(a).”® Section 1229(a), in
turn, states that the Government must serve the alien with a written notice to appear specifying,
among other things, “[t]he time and place at which the [removal] proceedings will be held.”® In
recent years, DHS typically issued notices to appear that failed to specify the time, place, or date
of initial removal hearings whenever the agency deemed it impracticable to include this
information.’® This is the case with the notice to appear received by the defendant in Pereira.!!
Pereira is a citizen of Brazil who arrived in the United States in 2000 and stayed after his
visa expired.'? After he was arrested in 2006 for operating a vehicle under the influence of alcohol,
DHS served him with a notice to appear that did not specify the time or date of his initial removal
proceeding.® A year later, the immigration court mailed him a more specific notice setting forth
the time and date of the hearing, but the notice was sent to the wrong address.!* As a result, Pereira

failed to appear and the immigration court ordered him removed “in absentia.”*® In 2013, Pereira

78 U.S.C. § 1229b(b)(1)(A).
8 1d. § 1229b(d)(1)(A).

9 1d. § 1229(a)(1)(G)(i).

10 pereira, 138 S. Ct. at 2111.
1d. at 2112.

21d.

B d.

14 d.

B d.



was arrested again and the immigration court reopened the removal proceedings.'® Pereira applied
for cancellation of removal, arguing that the stop-time rule was not triggered by DHS’s initial 2006
notice because it failed to specify the time and date of his removal hearing.!” The immigration
court denied Pereira’s application and the Board of Immigration Appeals (“BIA”) agreed, finding
that the 2006 notice triggered the stop-time rule even though it failed to specify the time and date
of the removal hearing.® The First Circuit denied Pereira’s petition for review of the BIA’s
order.!

The Supreme Court held that “[a] putative notice to appear that fails to designate the
specific time or place of the noncitizen’s removal proceedings is not a ‘notice to appear under
section 1229(a),” and so does not trigger the stop-time rule.”?® The Supreme Court relied on the
statutory language of the stop-time rule, which states that the alien’s physical presence ends “when
the alien is served a notice to appear under section 1229(a).”?! Because § 1229(a) specifies that
the notice to appear is a “[w]ritten notice” that specifies “the time and place at which the [removal]
proceedings will be held,” the Government must serve a notice that specifies the time and place of
the removal proceedings.??> The Supreme Court also observed that § 1229(a)(2), which allows for

a change or postponement of the proceedings to a new time and place, presumes that the

16 1.

4.

181d. at 2112-13.

¥ 4.

201d. at 2113-14.

2L |d. at 2114 (quoting 8 U.S.C. § 1229b(d)(1)).
2 d.



Government has already served a notice that specifies the time and place as required by
§ 1229(a). Otherwise, there would be no time or place to change or postpone.?* The Supreme
Court also focused on the alien’s need for a meaningful opportunity to obtain counsel and to
prepare and participate in the hearing.?> Pereira never received notice of the hearing and therefore
he did not have this opportunity.?® The Supreme Court reversed the denial of Pereira’s appeal and
remanded the case for further proceedings consistent with its opinion.?’
B. Jurisdictional Challenge Based on Pereira

It is undisputed that Defendant’s Notice was deficient under Pereira because it did not state
the date and time of Defendant’s initial removal proceeding. Defendant argues that this deficiency
divested the immigration of subject matter jurisdiction thereby rendering his removal proceedings
null and void. In support of this argument, Defendant relies on the regulations promulgated by the
Attorney General interpreting the INA. Specifically, 8 C.F.R. § 1003.14(a) states that
“[j]urisdiction vests, and proceedings before an Immigration Judge commence, when a charging
document is filed with the [iJmmigration [c]ourt by the Service.” The regulations define a
“charging document” as “the written instrument which initiates a proceeding before an
[iJmmigration [j]udge. . . . these documents include a Notice to Appear, a Notice of Referral to

Immigration Judge, and a Notice of Intention to Rescind and Request for Hearings by Alien.”?®

Zd.

2d.

% 1d. at 2114-15.
%1d.

271d. at 2120.

%8 C.F.R. §1003.13.



Accordingly, Defendant argues that because his Notice was defective under Pereira, a valid
charging document was never filed in the immigration court and thus it did not have subject matter
jurisdiction.?®

The Tenth Circuit has yet to resolve the issue of whether a notice to appear that is defective
under Pereira divests the immigration court of subject matter jurisdiction.® This Court, however,
concludes that it does not. Defendant seeks to expand Pereira’s holding to encompass all notices
to appear in all types of removal proceedings, not just those concerning the stop-time rule. He also
seeks to extend its holding to circumstances where the alien later receives the missing information
and actually attends the hearing. This expansive application conflicts with the plain language of
the Supreme Court’s decision, which explicitly stated that the question before it was a “narrow”
one.®* Indeed, when discussing the limitations of the notice to appear under § 1229(a), the
Supreme Court limited its discussion to the context of the stop-time rule.3? The word “jurisdiction”

does not appear anywhere in the opinion. The Court presumes that if the Supreme Court intended

2 Defendant relies on several district court decisions that have addressed this issue post-Pereira. These
courts have concluded that an immigration judge lacks subject matter jurisdiction if the Notice to Appear does not
contain the date and time of the removal hearing—thereby rendering the removal proceeding null and void. See, e.g.,
United States v. Pedroza-Rocha, 2018 WL 6629649, at *5 (W.D. Tex. 2018); United States v. Virgen-Ponce, 320 F.
Supp. 3d 1164, 1166 (E.D. Wash. 2018). The Court declines to follow these decisions, as explained more fully in this
Order.

%0 In its most recent decision involving § 1326(a) convictions, United States v. Garcia-Galvan, the Tenth
Circuit expressly stated that it had not yet addressed whether “Pereira mandates an NTA [Notice to Appear] include
date and time in order for jurisdiction to vet with the immigration court.” 2019 WL 2513637, at *2 (10th Cir. June
18, 2019).

31 See 138 S. Ct. at 2113 (“[T]he dispositive question in this case is much narrower, but no less vital: Does
a “‘notice to appear’ that does not specify the ‘time and place at which the proceedings will be held,” as required by
8§ 1229(a)(1)(G)(i), trigger the stop-time rule?”).

32 See United States v. Chavez, 2018 WL 6079513, at *7 (D. Kan. 2018) (citing Pereira, 138 S. Ct. at 2112,
2114, 2117).



for its holding to address the subject matter jurisdiction of the immigration courts as Defendant
suggests, it would not have described the dispositive issue as a “narrow” one.

This Court’s conclusion is supported by the BIA’s precedential decision in the Matter of
Bermudez-Cota and recent decisions from the Sixth and Ninth Circuits.®* The respondent in
Bermudez-Cota was a native and citizen of Mexico, who was personally served a notice to appear
that did not state the date and time of the removal hearing.3* The immigration court later mailed
him a notice of hearing indicating when and where the hearing was to take place. The respondent
appeared at this hearing and others.>® After Pereira, the respondent filed a motion to terminate
arguing that his proceedings should be terminated because the notice to appear did not comply
with 8 1229(a)(1) and thus jurisdiction never vested with the immigration judge under 8 C.F.R.
§ 1003.14.%° The BIA denied the respondent’s motion, holding that “a notice to appear that does
not specify the time and place of an alien’s initial removal hearing vests an [ijmmigration [jJudge
with jurisdiction over the removal proceedings and meets the requirements of [§ 1229(a) of the
INA], so long as a notice of hearing specifying this information is later sent to the alien.”%’

The BIA first concluded that Pereira did not affect when or how jurisdiction was conferred
on the immigration court, distinguishing Pereira on the basis that it involved a cancellation of

removal where the stop-time rule was at issue.®® The BIA noted that in Pereira the Supreme Court

33 See In the Matter of Bermudez-Cota, 27 I. & N. Dec. 441 (B.l.A. 2018); Hernandez-Perez v. Whitaker,
911 F.3d 305 (6th Cir. 2018); Karingithi v. Whitaker, 913 F.3d 1158 (9th Cir. 2019).

34 Bermudez-Cota, 27 I. & N. at 441.
3.

36 1d. at 443.

371d. at 447.

% 1d. at 443.



described the issue before it as “narrow” and reasoned that the Court would not have described the
issue as such if it intended for its holding to affect the immigration court’s jurisdiction.®® Lastly,
the BIA emphasized that the Supreme Court did not invalidate the alien’s underlying removal
proceedings or even suggest that they should be terminated as a result of the deficient notice.*°
Instead, the Supreme Court remanded the matter for “further proceedings.”*!

The BIA also addressed the regulations, finding that it was not required to terminate
proceedings pursuant to 8 C.F.R. § 1003.14. As noted above, 8 C.F.R. 8§ 1003.14 states that
“[j]urisdiction vests, and proceedings before an [ijmmigration [jJudge commence, when a charging
document is filed with the [iJmmigration [cJourt.”*?> According to the BIA, this regulation does
not specify what information must be contained in a “charging document” at the time it is filed
with an immigration court.*® Nor does it require that the charging document specify the time and
date of the initial removal hearing before jurisdiction vests.** The BIA further noted that 8 C.F.R.
§ 1003.15—the regulation setting forth the required information for a notice to appear—does not
specify that the time and date of the initial hearing must be included in the document.*® In fact, 8
C.F.R. 8 1003.18 states that the notice need only contain the time, place, and date of the initial

removal hearing “where practicable,” and if that information is not contained in the notice, the

3 1d.

401d. at 443-44.

41 1d. at 443 (quoting Pereira, 138 S. Ct. at 2120).
%28 C.F.R. § 1003.14(a).

43 Bermudez-Cota, 27 |. & N. at 445.

“1d.

5 1d.
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immigration court is responsible for scheduling the initial removal hearing and providing this
information to the government and the alien.*® The BIA reasoned that terminating proceedings
where service was proper under this regulation would require it to disregard a regulation that it is
compelled to follow.*’

Finally, the BIA noted that before Pereira, the Fifth, Seventh, Eighth, and Ninth Circuits
held that a notice to appear that failed to state the time and place of the initial removal hearing was
not defective if a notice of hearing that contains this information is later sent to the alien.*® The
BIA therefore concluded that a two-step notice process is sufficient to meet the statutory notice
requirements of § 1229(a)(1) of the INA. Because the respondent received proper notice of the
time and place of his hearing when he received the notice of hearing, his notice to appear was not
defective.*

The Sixth and Ninth Circuits have also rejected the argument that a deficient notice to
appear under Pereira divests the immigration court of subject matter jurisdiction.®® In reaching its
decision, the Sixth Circuit looked to the BIA’s decision in Matter of Bermudez-Cota.>! The Sixth

Circuit analyzed the BIA’s interpretation of its own regulations under the Auer standard, which

% 8 C.F.R. § 1003.18(b).

47 Bermudez-Cota, 27 |. & N. at 444 (citing Matter of L-M-P-, 27 I. & N. Dec. 265, 267 (BIA 2018) (affirming
that neither the immigration judge nor the BIA may “disregard the regulations, which have the force and effect of
law”).

48 1d. at 445-46 (citations omitted).
491d. at 447.

%0 Hernandez-Perez, 911 F.3d 305; Karingithi, 913 F.3d 1158; but see Duran-Ortega v. U.S. Atty. General,
No. 18-14563 (11th Cir. 2018) (granting an emergency motion for stay of removal and declining to follow the BIA’s
decision in Bermudez-Cota because it was based on an unreasonable interpretation of the statutes and regulations
involved).

51 Hernandez-Perez, 911 F.3d at 312.

-11-



provides that agency interpretations of their own regulations are controlling unless they are plainly
erroneous or inconsistent with the regulation.® The Sixth Circuit determined that the INA did not
specify when or how jurisdiction vests with the immigration judge or which notice to appear
requirements are jurisdictional.®® Thus, the agency had some discretion in constructing its
determination of it.>* The Sixth Circuit concluded that the BIA’s finding that a two-step notice
process was sufficient to meet the statutory notice requirements under § 1229(a) and was not
inconsistent with the INA.»

The Sixth Circuit also analyzed the regulations, agreeing with the BIA that the regulations
were ambiguous because they did not specify what information must be contained in a charging
document at the time it is filed with the district court.®® The circuit noted that the definition of
“charging document” does not only include a notice to appear but also a “Notices of Referral to
Immigration Judge” and a “Notice of Intention to Rescind and Request for Hearing by Alien.”>’
And finally, the Sixth Circuit noted that the Pereira Court did not invalidate the petitioner’s
underlying removal proceedings, stating that “[i]f Pereira’s holding applied to jurisdiction, there
also would not have been jurisdiction in Pereira itself. But the Court took up, decided, and

remanded Pereira without even hinting at the possibility of a jurisdictional flaw.”® Ultimately,

52 |d. (citing Auer v. Robbins, 519 U.S. 452, 461 (1997)).
53 1d. at 313 (citing 8 U.S.C. § 1229a(a)(1) and § 1229(a)).
% d.

S d.

%6 |d. at 313-14.

5 1d. at 313.

%8 1d. at 314.

-12-



the Sixth Circuit concluded “that jurisdiction vests with the immigration court where . . . the
mandatory information about the time of the hearing, see 8 U.S.C. § 1229(a), is provided in a
Notice of Hearing issued after the [notice to appear].”®

The Ninth Circuit subsequently ruled on the same issue. It also found Pereira’s holding to
be limited, stating that the Supreme Court “was not in any way concerned with the [ijmmigration
[c]ourt’s jurisdiction” in that case.®® Furthermore, in it is analysis of § 1229(a) and the regulations,
the Ninth Circuit noted that unlike § 1229(a)(1), the regulations do not require a notice to appear
to include the time and date information.%® Instead, they only require the inclusion of this
information “where practicable,” and when that information is not contained in the notice to
appear, the immigration court is required to later provide this information to the alien.®?
Significantly, the Ninth Circuit noted that § 1229(a) is silent regarding the immigration court’s
jurisdiction, and the regulations are silent as to § 1229(a)’s requirements for a notice to appear.®
Because of the differences in the notice to appear requirements set forth in § 1229(a) and the
regulations, and § 1229(a)’s silence as to jurisdiction, the Ninth Circuit concluded that the general
presumption that the same word should be given the same meaning throughout a statute is
inapplicable because the jurisdictional regulations not only do “not include the time of the hearing,

reading such a requirement into the regulations would render meaningless their command that such

9 1d. at 315.

80 Karingithi, 913 F.3d at 1159.

61 1d, (citing 8 C.F.R. § 1003.15(h)).

62 |d. at 160 (citing 8 C.F.R. § 1003.18(b)).
8 1d.

-13-



information need only be included ‘where practicable.” 7% The court then held that “[t]he
regulatory definition, not the one set forth in 8§ 1229(a), governs the [ijmmigration [c]ourt’s
jurisdiction. A notice to appear need not include the time and date information to satisfy this
standard.”®® The Ninth Circuit also found the BIA’s opinion in Bermudez-Cota “easily meets” the
deferential standard given to agencies in interpreting their own regulations.%®

This Court follows the Sixth and Ninth Circuits and gives the BIA’s decision in Bermudez-
Cota deference. The Supreme Court has held that “the BIA should be accorded Chevron deference
as it gives ambiguous statutory terms concrete meaning through a process of case-by-case
adjudication.”® When the BIA construes the INA, a reviewing court first asks “whether ‘the
statute is silent or ambiguous with respect to the specific issue’ before it.”% If the answer is yes,
the court must then ask, “whether the agency’s answer is based on a permissible construction of
the statute.”®® An agency’s construction of a statute is permissible unless it is “arbitrary,
capricious, or manifestly contrary to the statute.””® Furthermore, the Court is also required to give

deference to the BIA’s interpretation of its regulations. Under Auer, an agency’s interpretation of

8 1d. (quoting 8 C.F.R. § 1003.18(b)).

5 1d.

% 1d. at 1161.

57 1.N.S. v. Aguirre-Aguirre, 526 U.S. 415, 425 (1999) (citation and internal quotation marks omitted).
8 |d. at 424 (quoting Chevron U.S.A,, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843 (1984)).
89 1d.

70 Chevron, 467 U.S. at 844.

-14-



its own regulations is “controlling unless ‘plainly erroneous or inconsistent with the
regulation.” "'

The INA provides under 8 U.S.C. § 1229a(a)(1) that “[a]n immigration judge shall conduct
proceedings for deciding the inadmissibility or deport ability of an alien.” But neither this statute
nor 8 1229(a) state when or how jurisdiction vests with the immigration judge. And although the
regulations specify when jurisdiction vests with the immigration court, they do not specify what
information a charging document must contain for that jurisdiction to vest. The Court therefore
looks at whether the BIA’s construction of § 1229(a) and the regulations as set forth in Bermudez-
Cota is permissible.

As discussed above, the Court agrees with the BIA that Pereira is not applicable to the
jurisdictional question at hand. The Court is also persuaded by the Ninth Circuit’s analysis of the
statute and regulations. Section 1229(a) is silent regarding jurisdiction, and the regulations are
silent regarding 8 1229(a)(1)’s notice to appear requirements. The regulations, not the statutory
definition of a notice to appear, control when jurisdiction vests with the immigration court. > The

Court therefore gives deference to the BIA’s position in Bermudez-Cota.

"L Auer, 519 U.S. at 461(citing Roberston v. Methow Valley Citizens Council, 490 U.S. 332, 359 (1989)); Wei
v. Mukasey, 545 F.3d 1248, 1256 (10th Cir. 2008) (citations omitted) (stating that if the INA and regulations are
ambiguous, the court must defer to the BIA’s interpretation of its own laws).

2 The statutory text of § 1229(a) also proves that Pereira’s holding does not affect the jurisdiction of the
immigration courts. Section 1229(a)(1)(G) states that “written notice (in this section referred to as a ‘notice to appear”)
shall be given . . . specifying, . . . [tJhe time and place at which the proceedings will be held.” (emphasis added). Thus,
the statutory text appears to define “notice to appear” only for purposes of the statute, such as the stop-time rule in
8 1229b(d)(1)(A). The statute does not address when jurisdiction is conferred on the immigration court. Thus, the
Supreme Court’s interpretation of § 1229(a) and the requirement for a “notice to appear” cannot be extended to modify
the regulations governing the immigration court’s jurisdiction. See United States v. Romero-Caceres, 2018 WL
6059381, at *7 (E.D. Va. 2018).

-15-



The Court notes that although both the Sixth and Ninth Circuit gave the BIA’s decision in
Bermudez-Cota deference, there is a slight difference in their conclusions. The Sixth Circuit
concluded that jurisdiction vests with the immigration court when the time and date information
required by § 1229(a)(1) is provided in a notice of hearing issued after the notice to appear.” The
Ninth Circuit, on the other hand, does not require the time and date information to be issued in a
notice of hearing for jurisdiction to vest. It held that jurisdiction vests when a notice to appear that
meets the regulatory requirements of 8 C.F.R. § 1003.15 is filed with the immigration court.”* This
difference most likely stems from the BIA’s language in Matter of Bermudez-Cota, where the BIA
held that “a notice to appear that does not specify the time and place of an alien’s removal hearing
vests an [iJmmigration [jJudge with jurisdiction over the removal proceedings and meets the
requirements of [§ 1229(a) of the INA], so long as a notice of hearing specifying this information
is later sent to the alien.”” After reviewing the BIA’s decision, this Court is not convinced that
the BIA intended for jurisdiction to turn on whether there is a later-issued notice informing the
alien of the time and date of the hearing.”® Rather, the BIA’s reference to the later notice of hearing
ensures that the requirements of 8 C.F.R. § 1003.18(b) and § 1229(a)(1) are met. Indeed, as a
district court in the Northern District of California who also looked at this issue has explained, if
a notice of hearing was the document that vested the immigration court with jurisdiction and this

document is typically served after the notice to appear, how would an immigration court that had

3 Hernandez-Perez, 911 F.3d at 315.
4 Karingithi, 913 F.3d at 1161.
7> Bermudez-Cota, 27 I. & N. at 447.

6 See United States v. Arteaga-Centeno, 2019 WL 428779, at *4 (N.D. Cal. 2019) (finding that neither
Bermudez-Cota nor Karingithi held that the vesting of jurisdiction of the immigration judge turns on whether there is
a later issued notice informing the alien of the time and date of the hearing).

-16-



only issued a notice to appear know if it had jurisdiction?’” The Court therefore concludes that
jurisdiction vests when a notice to appear that complies with 8 C.F.R. § 1003.15 is filed with the
immigration court.”

In sum, the immigration court had jurisdiction to order Defendant’s removal. The 2014
Notice filed with the immigration court complied with the requirements set forth in the regulations.
In addition, Defendant subsequently received a notice of hearing informing him of the date and
time of his hearing in accordance with 8 C.F.R. § 1003.15 and § 1229(a)(1).”® Defendant’s
argument that the 2014 deportation order is void fails.2
C. Collateral Attack of the Removal Order

Intertwined with his jurisdictional argument is Defendant’s collateral attack under
§ 1326(d). As the Tenth Circuit has recognized, Congress has imposed specific limitations on an
alien’s right to collaterally attack an underlying deportation order on a charge of illegal reentry:

To collaterally attack a deportation order, an alien must demonstrate that: “(1) the

alien exhausted any administrative remedies that may have been available to seek
relief against the order; (2) the deportation proceedings at which the order was

71d. at *4 n.2.

8 Other courts within this district have held that a notice to appear that is deficient under Pereira does not
divest the immigration court of subject matter jurisdiction, albeit for different reasons. See, e.g., United States v.
Rochel-Cervantes, 2019 WL 2268970, at *3 (D. Kan. 2019); Chavez, 2018 WL 6079513, at *6; United States v.
Larios-Ajualat, 2018 WL 5013522, at *6 n.4 (D. Kan. 2018); United States v. Lira-Ramirez, 2018 WL 5013523, at *6
n.4 (D. Kan. 2018).

8 Defendant also argues in his motion that the later notice of hearing issued by the immigration court does
not cure the 2014 Notice’s defect because only the Department of Homeland Security (“DHS”) has the authority issue
a notice to appear and an immigration court is under the Department of Justice, not DHS. Having already held that
subject matter jurisdiction vested in the immigration court when the 2014 Notice was filed, the Court declines to
address this argument.

80 A number of other federal district courts have concluded that the regulations, such as 8 C.F.R. §§ 1003.14,
1003.15, and 1003.18, not Pereira and § 1229(a)(1) govern when jurisdiction is conferred on the immigration court.
See United States v. Garcia, 2019 WL 399612, at *4 (M.D. Fla. 2019) (compiling cases).

-17-



issued improperly deprived the alien of the opportunity for judicial review; and (3)
the entry of the order was fundamentally unfair.”8!

These requirements are in the conjunctive, and a defendant must satisfy all three to prevail.8?
Following Pereira, the courts are split regarding whether a defendant is required to comply
with § 1326(d)’s requirements to collaterally attack a removal order when the notice to appear is
defective.®® The Tenth Circuit recently took up this issue in United States v. Garcia-Galvan,®* a
case almost identical to this one, in which the defendant was charged with a violation of
§ 1326(a).® The defendant argued that his notice to appear was defective under Pereira and thus
the immigration court lacked subject matter jurisdiction over his prior removal order.8% The Tenth
Circuit declined to address the subject matter jurisdiction issue but held that a defendant seeking
to collaterally attack a prior immigration order on such basis must satisfy 8 1326(d)’s
requirements.®” The Circuit explained that § 1326(d) “does not exempt subject-matter jurisdiction
challenges from this requirement and we see no reason to depart from the clear statutory

language.”®®

81 United States v. Chavez-Alonso, 431 F.3d 726, 728 (10th Cir. 2005) (citing 8 U.S.C. § 1326(d)).
82 See United States v. Lopez-Collazo, 824 F.3d 453, 458 (4th Cir. 2016).

83 Compare United States v. Ortiz, 2018 WL 6012390, at *2-4 (D.N.D. 2018) (concluding that the defendant
did not need to satisfy requirements of § 1326(d)), with United States v. Hernandez-Aguilar, 2019 WL 456172, at *1
(E.D.N.C. 2019) (concluding that the defendant must satisfy the requirements of §1326(d)); Chavez, 2018 WL
6079513, at *6 (same).

842019 WL 2513637.
& 1d. at *1.

8 1d.

871d. at *2-*3.

8 1d. at *3.
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Defendant argues that he was not required to exhaust his administrative remedies because
“exhaustion of administrative remedies is not required where the remedies are inadequate,
inefficacious, or futile, . . . or where the administrative proceedings themselves are void.” But the
Court has already rejected Defendant’s argument that the underlying removal proceedings were
void, and Defendant does not otherwise argue that he exhausted his administrative remedies.
Defendant therefore fails to show an essential element of collateral review under § 1326(d). This
failure precludes a collateral challenge to the 2014 removal order.

D. Appointments Clause Challenge

Defendant also argues that the Indictment must be dismissed because the removal order
violates the Appointments Clause to the Constitution.?® Defendant believes that the immigration
judge who issue the order may not have been appointed by the Attorney General, although he has
not been able to locate any facts regarding this judge’s appointment. Regardless, the Court need
not reach this question because Defendant did not raise this argument at any time prior to this
motion. A challenge to the appointment of an administrative law judge must be made before the
agency or it is waived.®*® Defendant has not shown that he challenged the appointment of the
immigration judge who issued his deportation order during his immigration proceedings.

Therefore, this argument has been waived.

8 The Appointments Clause provides: “[The President] shall nominate, and by and with the Advice and
Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court,
and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which
shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they
think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.” U.S. CONST. ART. I, § 2,
cl. 2.

% See Turner Bros., Inc. v. Conley, 757 F. App’x 697, 700 (10th Cir. 2018) (“Appointments challenges are
nonjurisdictional and may be waived or forfeited.”); see also Rochel-Cervantes, 2019 WL 2268970, at *4.
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IT IS THEREFORE ORDERED that Defendant’s Motion to Dismiss Indictment (Doc.
20) is DENIED.
IT IS SO ORDERED.

Dated this 26th day of June, 20109.

ERIC F. MELGREN
UNITED STATES DISTRICT JUDGE
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