IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
TERRY LEE OCKERT, JR.,
Plaintiff,
V. CASE NO. 18-3104-SAC

HARVEY COUNTY DETENTION
FACILITY, etal.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Terry Lee Ockert, Jr., is hereby required to show good cause, in writing, to the
Honorable Sam A. Crow, United States District Judge, why this action should not be dismissed
due to the deficiencies in Plaintiff’s Complaint that are discussed herein. Plaintiff is also given
an opportunity to file a proper amended complaint to cure the deficiencies.

I. Nature of the Matter before the Court

Plaintiff brings this pro se civil rights action pursuant to 42 U.S.C. § 1983. Plaintiff has
filed motions for leave to proceed in forma pauperis (Docs. 2, 7.) The Court grants the motions
and assesses an initial partial filing fee of $16.50, calculated under 28 U.S.C. § 1915(b)(1).

Although Plaintiff is currently incarcerated at the Butler County Jail, the events giving
rise to his Complaint occurred during his detention at the Harvey County Detention Facility in
Newton, Kansas. Plaintiff alleges “neglect and aggravated neglect” regarding his medical care.
Plaintiff alleges that he went to “sick call” when he was having issues eating and sleeping due to

tooth pain. He was told that they could not do anything about it until the tooth was infected “two



times.” Plaintiff’s tooth became infected, it took several days for the antibiotics, and Plaintiff
“begged for ibuprofen” and “the tylenol after a month didn’t help the swelling at all and the pain
was not treated for about 2 months.” (Doc. 6, at 2.) Plaintiff asked for his Tylenol two hours
earlier than scheduled and was refused. Plaintiff’s tooth was pulled and he was transferred to the
hole for nothing after his dentist visit and “refused meds due to defendants not faxing or sending
medical records.” Id. Plaintiff alleges that between February 2nd and April 17th he went
several days without eating.

Plaintiff names as defendants the “entire detention staff” of the “Harvey County
Detention Sheriffs” and the medical staff. Plaintiff states that he cannot remember the names of
the officers involved, but he seeks to have them “suspended 30 days” without pay. Plaintiff also
seeks compensation of “the max fine on the neglect and aggravated neglect statute.”

I1. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C.
8 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has raised
claims that are legally frivolous or malicious, that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48 (1988)
(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A court

liberally construes a pro se complaint and applies “less stringent standards than formal pleadings



drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegations in a complaint, however true, could not
raise a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to
relief” requires “more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court,
a complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant
did it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the
plaintiff believes the defendant violated.” Nasious v. Two Unknown B.l.C.E. Agents, 492 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff’s complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New
Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in Twombly and
Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitted); see also Smith v. United States,

561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the



complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at
1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the
line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so general that they encompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.
Ct. at 1974).
I11. Discussion

A. Exhaustion

Plaintiff describes his attempts to seek administrative relief as follows: “I don’t
understand exactly. | tried to file motions to the courts in Harvey Co but the cops at the jail
intercepted them and moved me. | have lots of proof by way of my request on the jail kiosk. 1
was refused copies of and was told to have my lawyer subpoena them. | feel they will be gone
now but | would like every request and response | sent from January 5th to April 17th.” (Doc. 6,
at 5.) Under 42 U.S.C. 8 1997e(a), “a prisoner must exhaust his administrative remedies prior to
filing a lawsuit regarding prison conditions in federal court.” Id. This exhaustion requirement “is
mandatory, and the district court [is] not authorized to dispense with it.” Beaudry v. Corrections
Corp. of Am., 331 F.3d 1164, 1167 n. 5 (10th Cir. 2003), cert. denied, 540 U.S. 1118 (2004);
Little v. Jones, 607 F.3d 1245, 1249 (10th Cir. 2010). An “inmate who begins the grievance
process but does not complete it is barred from pursuing a § 1983 claim under the PLRA for
failure to exhaust his administrative remedies.” Jernigan v. Stuchell, 304 F.3d 1030, 1032 (10th

Cir. 2002).



Plaintiff has not alleged that he exhausted the facility’s grievance procedures regarding
his medical care. The court may dismiss sua sponte a prisoner complaint when it is clear on the
face of the complaint that the prisoner has not exhausted administrative remedies. See Aquilar—
Avellaveda v. Terrell, 478 F.3d 1223, 1225 (10th Cir. 2007). Accordingly, the court finds that
Plaintiff’s Complaint is subject to dismissal without prejudice based on his failure to exhaust
available administrative remedies before filing this action. Plaintiff should elaborate on his
attempts at exhaustion when responding to this order.

B. Medical Care

Plaintiff claims that he has been denied proper medical due to the delay in receiving
dental care and the delay in receiving pain medication. Plaintiff does not specifically name the
person responsible for his alleged denial of medical care.

The Eighth Amendment guarantees a prisoner the right to be free from cruel and unusual
punishment. “[D]eliberate indifference to serious medical needs of prisoners constitutes the
‘unnecessary and wanton infliction of pain’ . . . proscribed by the Eighth Amendment.” Estelle
v. Gamble, 429 U.S. 97, 104 (1976) (citation omitted).

The “deliberate indifference” standard includes both an objective and a subjective
component. Martinez v. Garden, 430 F.3d 1302, 1304 (10th Cir. 2005) (citation omitted). In the
objective analysis, the deprivation must be “sufficiently serious,” and the inmate must show the
presence of a “serious medical need,” that is “a serious illness or injury.” Estelle, 429 U.S. at
104, 105; Farmer v. Brennan, 511 U.S. 825, 834 (1994), Martinez, 430 F.3d at 1304 (citation
omitted). A serious medical need includes “one that has been diagnosed by a physician as

mandating treatment or one that is so obvious that even a lay person would easily recognize the



necessity for a doctor’s attention.” Martinez, 430 F.3d at 1304 (quoting Sealock v. Colorado, 218
F.3d 1205, 1209 (10th Cir. 2000)).

“The subjective component is met if a prison official knows of and disregards an
excessive risk to inmate health or safety.” Id. (quoting Sealock, 218 F.3d at 1209). In measuring
a prison official’s state of mind, “the official must both be aware of facts from which the
inference could be drawn that a substantial risk of serious harm exists, and he must also draw the
inference.” Id. at 1305 (quoting Riddle v. Mondragon, 83 F.3d 1197, 1204 (10th Cir. 1996)).

A mere difference of opinion between the inmate and prison medical personnel regarding
diagnosis or reasonable treatment does not constitute cruel and unusual punishment. See Estelle,
429 U.S. at 106-07; see also Coppinger v. Townsend, 398 F.2d 392, 394 (10th Cir. 1968)
(prisoner’s right is to medical care—not to type or scope of medical care he desires and
difference of opinion between a physician and a patient does not give rise to a constitutional right
or sustain a claim under § 1983). Plaintiff states that his tooth was eventually pulled, and he did
receive Tylenol. Plaintiff’s allegations do not show a complete lack of medical care, but rather
show Plaintiff’s disagreement regarding the proper course of treatment. See Gee v. Pacheco, 627
F.3d 1178, 1192 (10th Cir. 2010) (noting that plaintiff’s allegations indicate not a lack of medical
treatment, but a disagreement with the doctor’s medical judgment in treating a condition with a
certain medication rather than others).

Delay in providing medical care does not violate the Eighth Amendment, unless there
has been deliberate indifference resulting in substantial harm. Olson v. Stotts, 9 F.3d 1475 (10th
Cir. 1993). In situations where treatment was delayed rather than denied altogether, the Tenth
Circuit requires a showing that the inmate suffered “substantial harm” as a result of the delay.

Sealock v. Colorado, 218 F.3d 1205, 1210 (10th Cir. 2000) (citation omitted). “The substantial
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harm requirement ‘may be satisfied by lifelong handicap, permanent loss, or considerable pain.
Mata v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005) (quoting Garrett v. Stratman, 254 F.3d 946,
950 (10th Cir. 2001)).

Plaintiff’s allegations of denial of medical care are subject to dismissal for failure to state
a claim. Plaintiff’s allegations indicate that he has been furnished medical care during the
relevant time frame. They also indicate that his claims amount to a difference of opinion with
the treatments he has been provided by medical staff. Plaintiff’s allegations are nothing more
than a lay person’s disagreement with the medical treatment of his symptoms by medical
professionals. Such allegations do not rise to the level of a claim of cruel and unusual
punishment under the Eighth Amendment; and are, at most, grounds for a negligence or
malpractice claim in state court. In fact, Plaintiff alleged “negligence and aggravated
negligence” in his Complaint.

Although Plaintiff fails to identify any named defendant regarding his medical claim, his
allegations reflect that he received medical care for his injuries. Plaintiff has failed to state a
claim of deliberate indifference to his medical needs.

C. Personal Participation

An essential element of a civil rights claim against an individual is that person’s direct
personal participation in the acts or inactions upon which the complaint is based. Kentucky v.
Graham, 473 U.S. 159, 166 (1985); Trujillo v. Williams, 465 F.3d 1210, 1227 (10th Cir. 2006);
Foote v. Spiegel, 118 F.3d 1416, 1423-24 (10th Cir. 1997). Conclusory allegations of
involvement are not sufficient. See Ashcroft v. Igbal, 556 U.S. 662, 676 (2009). As a result, a

plaintiff is required to name each defendant not only in the caption of the complaint, but again in



the body of the complaint and to include in the body a description of the acts taken by each
defendant that violated plaintiff’s federal constitutional rights.

Plaintiff fails to allege personal participation by any defendant in any purported
constitutional violations. Plaintiff has not identified particular acts or omissions by each
defendant. Plaintiff must explain what each defendant did to him, when the defendant did it,
how the defendant’s actions harmed him, and what specific legal right he believes the defendant
violated. Nasious v. Two Unknown B.I.C.E. Agents, 492 F.3d 1158, 1163 (10th Cir. 2007).
Because he has failed to do this, Plaintiff has failed to state a cause of action under § 1983
against these defendants.

IV. Motion to Compel

Plaintiff filed a Motion to Compel (Docs. 3, 4), which sets forth legal arguments
regarding his claim of denial of medical care and denial of court access. The Court finds that
Plaintiff’s motion to compel should be denied. Plaintiff seeks to have a law library brought to
the Butler County Jail and to have “proper action taken against those who have harmed and
neglected [his] medical need and rights.” (Doc. 4, at 7.) To the extent Plaintiff is now seeking to
add a claim against the Butler County Jail for denial of access to the courts, such a claim must
first be exhausted through the facility’s grievance procedures and must be brought pursuant to a
properly filed complaint or a properly amended complaint.

Plaintiff must follow Rules 20 and 18 of the Federal Rules of Civil Procedure when filing
an amended complaint. FRCP Rule 20 governs permissive joinder of parties and pertinently
provides:

(2) Defendants. Persons . .. may be joined in one action as defendants if:

(A) any right to relief is asserted against them jointly, severally, or in the

alternative with respect to or arising out of the same transaction,
occurrence, or series of transactions or occurrences; and



(B) any question of law or fact common to all defendants will arise in the
action.

Fed. R. Civ. P. 20(a)(2). Rule 18(a) governs joinder of claims and pertinently provides: “A party
asserting a claim . . . may join . . . as many claims as it has against an opposing party.” Fed. R.
Civ. P. 18(a). While joinder is encouraged for purposes of judicial economy, the “Federal Rules
do not contemplate joinder of different actions against different parties which present entirely
different factual and legal issues.” Zhu v. Countrywide Realty Co., Inc., 160 F. Supp. 2d 1210,
1225 (D. Kan. 2001) (citation omitted). The Court of Appeals for the Seventh Circuit held in
George v. Smith that under “the controlling principle” in Rule 18(a), “[u]nrelated claims against
different defendants belong in different suits.” George v. Smith, 507 F.3d 605, 607 (7th Cir.
2007) (Under Rule 18(a), “multiple claims against a single party are fine, but Claim A against
Defendant 1 should not be joined with unrelated Claim B against Defendant 2.”).

Requiring adherence in prisoner suits to the federal rules regarding joinder of parties and
claims prevents “the sort of morass [a multiple claim, multiple defendant] suit produce[s].” 1d. It
also prevents prisoners from “dodging” the fee obligations and the three strikes provisions of the
Prison Litigation Reform Act. Id. (Rule 18(a) ensures “that prisoners pay the required filing
fees—for the Prison Litigation Reform Act limits to 3 the number of frivolous suits or appeals
that any prisoner may file without prepayment of the required fees.”).

In sum, under Rule 18(a), a plaintiff may bring multiple claims against a single
defendant. Under Rule 20(a)(2), he may join in one action any other defendants who were
involved in the same transaction or occurrence and as to whom there is a common issue of law or
fact. He may not bring multiple claims against multiple defendants unless the prescribed nexus

in Rule 20(a)(2) is demonstrated with respect to all defendants named in the action.



The Federal Rules authorize the court, on its own initiative at any stage of the litigation,
to drop any party and sever any claim. Fed. R. Civ. P. 21; Nasious v. City & Cnty. of Denver
Sheriff’s Dept., 415 F. App’x 877, 881 (10th Cir. 2011) (to remedy misjoinder, the court has two
options: (1) misjoined parties may be dropped or (2) any claims against misjoined parties may be
severed and proceeded with separately). In any amended complaint, Plaintiff should set forth the
transaction(s) or occurrence(s) which he intends to pursue in accordance with Rules 18 and 20,
and limit his facts and allegations to properly-joined defendants and occurrences. Plaintiff must
allege facts in his complaint showing that all counts arise out of the same transaction,
occurrence, or series of transactions or occurrences; and that a question of law or fact common to
all defendants will arise in this action.

V. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why his Complaint should not be dismissed for
the reasons stated herein. Plaintiff is also given the opportunity to file a complete and proper
amended complaint upon court-approved forms that cures all the deficiencies discussed herein.?
Plaintiff is given time to file a complete and proper amended complaint in which he (1) shows he
has exhausted administrative remedies for all claims alleged; (2) raises only properly joined

claims and defendants; (3) alleges sufficient facts to state a claim for a federal constitutional

1 To add claims, significant factual allegations, or change defendants, a plaintiff must submit a complete amended
complaint. See Fed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claims or allegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to
be retained from the original complaint. Plaintiff must write the number of this case (18-3104-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption of the amended complaint.
See Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the body of the amended complaint,
where he must allege facts describing the unconstitutional acts taken by each defendant including dates, locations,
and circumstances. Plaintiff must allege sufficient additional facts to show a federal constitutional violation.
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violation and show a cause of action in federal court; and (4) alleges sufficient facts to show
personal participation by each named defendant.

If Plaintiff does not file an amended complaint within the prescribed time that cures all
the deficiencies discussed herein, this matter will be decided based upon the current deficient
Complaint.

IT IS THEREFORE ORDERED THAT Plaintiff’s motions for leave to proceed in
forma pauperis (Docs. 2, 7) are granted. The Court assesses an initial partial filing fee of
$16.50, calculated under 28 U.S.C. § 1915(b)(1). Plaintiff is granted fourteen (14) days from
receipt of this order to submit the fee. Any objection to this order must be filed on or before the
date payment is due. The failure to pay the fee as directed may result in the dismissal of this
matter without further notice. Plaintiff remains obligated to pay the remainder of the $350.00
filing fee. The agency having custody of Plaintiff shall forward payments from Plaintiff’s
account in installments calculated under 28 U.S.C. § 1915(b)(2).

IT ISFURTHER ORDERED that Plaintiff’s Motion to Compel (Doc. 3) is denied.

IT IS FURTHER ORDERED that Plaintiff is granted until September 17, 2018, in
which to show good cause, in writing, to the Honorable Sam A. Crow, United States District
Judge, why Plaintiff’s Complaint should not be dismissed for the reasons stated herein.

IT IS FURTHER ORDERED that Plaintiff is also granted until September 17, 2018, in
which to file a complete and proper amended complaint to cure all the deficiencies discussed
herein.

The clerk is to transmit a copy of this order to Plaintiff, to the finance office at the
institution where Plaintiff is currently confined, and to the Court’s finance office. The clerk is

also directed to send § 1983 forms and instructions to Plaintiff.
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IT IS SO ORDERED.
Dated in Topeka, Kansas, on this 17th day of August, 2018.
s/ Sam A. Crow

Sam A. Crow
U.S. Senior District Judge
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