IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ALLISON LAMM,
Plaintiff,

VSs. No. 18-1124-]TM

DEVAUGHN JAMES, LLC,,
Defendant.

MEMORANDUM AND ORDER

Allison Lamm worked for the DeVaughn James law firm as one of two case
managers. Lamm suffers from anxiety disorder, and in 2016 was absent from work for
numerous days after experiencing panic attacks. She requested accommodation under
the Americans with Disabilities Act (ADA) by being allowed to work half days. The firm
refused the request, informed her of the need to schedule absences, and terminated her
employment after additional absences. In the present Order, the court grants the firm’s
motion for summary judgment as to two key claims advanced by Lamm — that the firm
failed to accommodate her disability under the ADA, and that it retaliated against her for

her ADA disability request and prior anxiety-related absences.!

1 In her Response, the plaintiff withdraws her claim that her termination violated public policy, and
acknowledges that her claims under Kansas law are essentially measured under the same standard
applicable to her federal discrimination claims. (Dkt. 52, at 79-80). Accordingly, the two claims at issue are
the plaintiff’s failure-to-accommodate and retaliation claims.



Summary judgment is proper where the pleadings, depositions, answers to
interrogatories, and admissions on file, together with affidavits, if any, show there is no
genuine issue as to any material fact, and that the moving party is entitled to judgment
as a matter of law. Fed.R.Civ.P. 56(c). In considering a motion for summary judgment,
the court must examine all evidence in a light most favorable to the opposing party.
McKenzie v. Mercy Hospital, 854 F.2d 365, 367 (10th Cir. 1988). The party moving for
summary judgment must demonstrate its entitlement to summary judgment beyond a
reasonable doubt. Ellis v. El Paso Natural Gas Co., 754 F.2d 884, 885 (10th Cir. 1985). The
moving party need not disprove plaintiff's claim; it need only establish that the factual
allegations have no legal significance. Dayton Hudson Corp. v. Macerich Real Estate Co., 812
F.2d 1319, 1323 (10th Cir. 1987).

In resisting a motion for summary judgment, the opposing party may not rely
upon mere allegations or denials contained in its pleadings or briefs. Rather, the
nonmoving party must come forward with specific facts showing the presence of a
genuine issue of material fact for trial and significant probative evidence supporting the

allegation. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). Once the moving party

The defendant presents some argument that Lamm is not actually disabled, in part because she has not
identified any experts on the issue. (Dkt. 45, at 34-39). The plaintiff disputes the claim. (Dkt. 52, at 66-72).
Given the court’s other findings, it is not necessary to resolve the issue. The defendant engaged in an
interactive process to accommodate Lamm, and found that her only requested accommodation was not
plausibly reasonable, but conflicted with an essential element of the case manager position. The defendant
ultimately terminated Lamm for a legitimate business purpose. Without resolving the issue, the court notes
here that there is substantial evidence that Lamm was in fact disabled, had a record of disability, and was
regarded as disabled.
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has carried its burden under Rule 56(c), the party opposing summary judgment must do
more than simply show there is some metaphysical doubt as to the material facts. "In the
language of the Rule, the nonmoving party must come forward with 'specific facts
showing that there is a genuine issue for trial."" Matsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986) (quoting Fed.R.Civ.P. 56(e)) (emphasis in Matsushita).
One of the principal purposes of the summary judgment rule is to isolate and dispose of
factually unsupported claims or defenses, and the rule should be interpreted in a way
that allows it to accomplish this purpose. Celotex Corp. v. Catrett, 477 U.S. 317 (1986).
Lamm worked for DeVaughn James from September of 2013 until the firm
terminated her employment on June 23, 2016. When she was terminated, Lamm was a
legal assistant/litigation case manager for the firm. According to one of the principal
attorneys of the firm, the essential functions of the litigation case manager include:
e starting and preparing pleadings;
e coordinating with firm attorneys to finalize pleadings;
e meeting with clients to go over and complete discovery such as responses to
interrogatories;
e interviewing clients;
e coordinating with a firm attorney to finalize discovery responses;
e communicating with medical providers to ensure the accuracy of medical bill
amounts on the firm’s cases;
e scheduling depositions, meetings with experts, and court hearings;
e answering intake phone calls;
e preparing notebooks and assisting with trial preparation; and
e being in the office during regular work hours.

The requirement of being in the office Monday through Friday was not explicitly

memorialized within the case manager job description.



In comparison to her previous position of prelitigation case manager, the plaintiff
testified that the case manager position included “a lot more dealing with the courts and
the defense counsel and their paralegals, including a lot of contact with clients, contact
with defense counsel, and that kind of thing.” Lamm further testified that the firm
expected that a person in her position:

¢ handle multiple tasks at once;

e talk with clients and customers on a regular basis on the phone and sometimes
meet with them in person;

e Dbe in the office every day Monday through Friday during normal business hours;

e serve as backup to answering the phones at the office;

e interact with firm attorneys;

e coordinate with opposing counsel and courts;

e calendar deadlines;

e draft pleadings and discovery; and

e schedule meetings with experts.

The uncontroverted evidence establishes that a case manager was expected to
work at least 40 hours per week, during regular office hours. Under normal business
conditions, the defendant expected the case managers to perform this work at the office.

Lamm agreed in her deposition that it would be hard to coordinate with other
persons during off hours, but asserted there were “a lot of my responsibilities that I could
have done without needing anyone else.”

Lamm knew she was expected to work 40 hours per week, Monday through

Friday, between the hours of 7:00 a.m. and 6:30 p.m. She acknowledged in her deposition

that she was told “repeatedly” she was not allowed to work outside of those hours. In



addition, she had to have at least five business days advance approval for absences. The
firm informed Lamm of its attendance policies during her new-hire orientation.

Lamm was one of two litigation case managers at DeVaughn James in 2016. The
other manager, Velma Thompson, worked approximately 40 hours per week at the firm
office.

The firm’s prelitigation case managers did not work anything other than Monday
through Friday for 40 hours per week, except when the needs of a client required work
on evenings or weekends.

The firm’s paid time off (PTO) policy provided that employees would use paid
leave for “doctor’s appointments, dentist appointment’s, etc.,” and that “[t]here will be
no allowances for making up time.” The policy further provided:

If the event that you use all your PTO and go negative in PTO, you will be

penalized and sent home for one (1) day without pay and [attorney owners

Dustin DeVaughn] and [Richard James] will determine what day you will

take off. If you continue to go negative after your day with no pay, more

severe consequences will occur at the discretion of management up to and

including termination.

Lamm had attendance issues in 2015, before she began having anxiety and panic
attacks. Although she did not exceed the 120 total of hours paid time off allowed by the
firm, she was cautioned about her attendance.

At some point in late 2015 or early 2016, Lamm had a conversation with Brandy

Farris, the firm’s office manager and human resources representative. According to

Lamm’s version of the conversation, Farris told her “what was going on behind the scenes



with the partners and other employees.” Farris discussed her own health, and that of
another worker at the firm. Because she “couldn’t deal with the emotions that some of
that information would bring up,” Lamm “felt like it was hindering the work” and told
Farris that she “needed to not hear all that anymore.” Farris then “got really upset” and
was “almost screaming at me, crying in her office.” Lamm is not sure why Farris became
upset, and remembers that Farris had also said she wasn’t feeling good that day.

Lamm does not remember exactly what she said that day, and this conversation
apparently preceded “the full-on panic attacks” she later experienced. She simply told
Farris that Farris’s sharing details about firm happenings “was causing an emotional
response from me and I felt it was hindering me from doing my job because it was
extremely distracting.” There is no indication that Lamm told Farris she suffered from an
anxiety disorder. The plaintiff’s allegation in her Response (Dkt. 52, § 7) that in this
conversation, Lamm told Farris “about her potential health impairment” and “identified
a specific trigger” is not supported by the deposition testimony.

During the first half of 2016, Lamm had missed a total of 159.5 hours, across thirty
scheduled work days. Under its PTO policy, the firm could have refused Lamm
permission to go on a trip to San Francisco during this period. However, it allowed her
to go.

Lamm stated in her deposition that in the Spring of 2016:

I was dealing with numerous panic attacks, and these panic attacks would

consist of shallow breathing, almost to like a hyperventilating state, crying
uncontrollably, physically shaking, and that would go on for up to an hour
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and then it would just be absolute exhaustion after that. The other

symptoms that weren’t part of an actual panic attack were constant chest

pain, a constant state of on the verge of a breakdown or a panic attack. I

know I had upset stomachs during that time. Headaches were definitely

more frequent. And then like I said before, just the exhaustion after all of it.

After Lamm returned from her trip, she continued to miss work. Lamm’s
counselor, Kristin Kroeker diagnosed her as having Generalized Anxiety Disorder, and
wrote a recommendation for Lamm which she gave to the firm. Kroeker wrote:

Her symptom complex includes apprehension, chest pain, a choking or

smothering sensation, insomnia, paresthesias, shortness of breath, and

tachycardia. True panic attacks occur in addition to generalized anxiety.

The frequency of symptoms is nearly every day. Current treatment includes

counseling (started counseling w/ Kristen Kovak), a scheduled (rather than

p.r.n.) benzodiazepine, and Zoloft.

Kroeker recommended that Lamm should only work half days when she experienced
“intense anxiety.” Kroeker also wrote that “the details and arrangement of this should be
discussed with your HR department.”

It is uncontroverted that Lamm requested only one accommodation for her
symptoms — Kroeker’s recommendation that Lamm be allowed to take half days off from
work whenever she experienced intense anxiety. And Lamm in fact has testified that she
does not recall requesting any specific additional accommodations.

However, in response to the summary judgment motion, the plaintiff has scoured
the record to identify other events which might be considered requests for

accommodation. Thus she suggests that request for accommodation are implicit in (1) her

earlier requests for days off, (2) her statement that she believed her medications would



begin working by June 4 or 5, and (3), her statement that her frequent cell phone use
allowed her to take “brain breaks.”

As noted below, Lamm advanced the “brain breaks” theory only after she was
criticized on the job for excessive cell phone use, and there is no evidence to support it as
a request for an accommodation or for its medical necessity. More importantly, as with
the other events now identified by the plaintiff, all of these possible accommodation
requests were contradicted by her therapist, whose explicit and only suggestion was that
Lamm should be allowed to work half days. Neither Kroeker, nor Lamm, ever suggested
that Lamm should be allowed to work at home; the request was for Lamm, if she felt
anxious, to work only a half a day.

It is uncontroverted that the firm understood the request this way, and that Lamm
understood that understanding. In her handwritten notes of the June 3 meeting, Lamm
recorded that the firm felt Kroeker’s request was unacceptable because “they cannot
‘have a paralegal that only works 25 hrs/wk.” (Dkt. 45-3, at 2). In these notes, Lamm
disputes some of what the firm had said at the meetings — about her falling behind and
missing deadlines, but she makes no suggestion that the firm was incorrectly interpreting
her request for accommodation. Indeed, she states that she did not know if a week’s work
of extra leave “would solve anything or not,” and specifically denies making any
commitment to “work 40 hrs.”

Working half days, as Kroeker requested, is simply inconsistent with the plaintiff’s

assertion now that she was also somehow asking for additional whole days off.
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Moreover, there is no evidence that the defendant in fact violated any such requested
accommodation for whole days off. She was not terminated for taking further brain
breaks, or for being absent from work for anxiety issues.

Kroeker highly encourages her patients to advocate for themselves in situations
such as Lamm’s. Lamm regularly updated Brandy Farris and Richard James of the firm
as to her health and related needs.

Farris communicated regularly with Lamm about how she was doing, offering
suggestions, and asking for updates. The plaintiff complains that the firm failed to
directly contact her health care providers, but it remains uncontroverted that neither
Lamm nor her doctors and therapists could inform the firm of the cause of her alleged
disability or what triggered it.

DeVaughn James began litigation in many new cases in the summer of 2015, and
as a result the spring of 2016 was an especially busy time for the firm. From May 18, 2016
through the end of the month, Plaintiff missed portions or all of six more days of work.

A patient with anxiety can generally expect symptoms to lessen when
appropriately using medication. However, such improvement is not guaranteed. Due to
the nature of general anxiety and the spontaneous nature of panic attacks, it is not
possible for an employee to predict or to know, with any degree of certainty, how long
she might be absent from her work office when she experiences symptoms that cause her

to leave her work office.



The defendant alleges that when she was at work during this period, Lamm’s work
was insufficient. It states that she was obtaining discovery extensions without
communicating with the case attorney, that she was on occasion seen crying at her desk,
that attorneys made comments about her work being deficient, and she was not getting
along with some other employees.

Lamm responds she obtained extensions the same way as Thompson, and that no
one objected to how she acted until after she reported her disability. She agrees she was
seen crying at her desk because she was suffering from anxiety, and notes that defendant
has not offered any evidence that her productivity actually suffered because of it. She
observes that the only example defendant gives of a disagreement among the employees
was a mild disagreement regarding a Christmas video that Lamm was asked to help with
in addition to her actual work duties. The firm points to one instance in May of 2016 in
which an attorney reassigned one task (scheduling an expert witness appointment) when
Lamm failed to accomplish it after two weeks.

It is otherwise undisputed that the defendant was satisfied with Lamm’s work
until April of 2016 — approximately the same time that she began to have anxiety-related
absences. Lamm always received positive evaluations, and was promoted several times.
Lamm cannot remember being told, at the time of her termination, that the defendant
made any complaint as to her job performance. In his deposition, Richard James explicitly
agreed that the only “performance issues” the firm had with Lamm was her 2016

absences, although he added as “the caveat” of “other performance issues” which
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included “crying at her desk” and “not getting along with other teammates.” But he
agreed that “her not being in the office and in attendance was the big one.”

On May 31, 2016, Farris sent an email to the principal attorneys stating that when
Lamm had left for lunch “she said she was having a rough time” and would not be
returning. On June 2, Farris emailed that Lamm was leaving early for the day. Richard
James responded, “Wow! This is getting to be a problem. I would assume.” Farris replied,
“She said she called and got in to the doctor this afternoon to talk about changing the
birth control. She has been on her other meds for 2 weeks and she thinks they should start
working this weekend.”

It is uncontroverted that June 2 was the last day that Lamm missed work for
anxiety or panic attacks.?

Lamm met with the firm on Friday, June 3. A memorandum from that meeting
indicates that the defendant told Lamm (1) she was falling behind and that Thompson
was having to pick up the “slack,” (2) her “absences are affecting Daniel [sic] move into
a lead attorney position b/c he’s having to do Lit thing,” (3) it was “important for case
mangers to be in the office Monday through Friday for 40 hours at a time,” (4) it wanted

“the old Allison back,” and (5) she could take one week off.

2 See Pl. Fact 9 95 and deft. resp. (Dkt. 55, at 51). When Lamm was absent on June 21, she
texted she would not be in due to diarrhea and vomiting. But, as noted above, Lamm
does not allege this condition was due to anxiety.
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Lamm refused the offer of a week off, saying “I honestly don’t know. I really don’t
know if it would solve anything or not.” Lamm believed that an unpaid week off from
work would have “exacerbated” her anxiety by creating additional work, stress and
anxiety at work and additional stress.

Lamm told the defendant that she was timely on all discovery, and that the alleged
calendaring issues were not on any cases assigned to her or her attorneys. She states that
the Daniel identified in the meeting memo was a new attorney undergoing training by
working as a paralegal case manager.

James has testified that by June 3, he believed Lamm’s performance was
unsatisfactory. Further, according to the defendant, it had not disciplined Lamm for any
absences prior to June 3, 2016.

Lamm also argues that while the firm did not actually discipline her on June 3, the
eventual termination was based on all of her absences, including those related to her
mental impairment.

According to James, unscheduled absences create more problems for the firm than
scheduled absences. The plaintiff disputes this contention, but the evidence cited — that
the firm was otherwise busy and growing, and that attorneys-in-training or other
personnel cannot handle paralegal duties® — simply shows that the damage from missed

work could be mitigated, rather than non-existent.

3 The plaintiff also alleges (Dkt. 52, q 41) that the defendant should have “been able to overcome any
‘problems’ [from] a few weeks of unscheduled absences” because it is a “high-tech” law firm. The plaintiff
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Other than the Kroeker letter, Lamm did not give the firm any information on
what would help her cope with her alleged disability, or what, if anything, could be
changed in the office to help her cope.

It is uncontroverted that Lamm’s absences after the June 3, 2016 meeting were not
related to her anxiety. Following the meeting, Lamm was absent on June 7, 21, and 22.

On June 21, Lamm called Farris and said she would not be in for a couple of days
because she was throwing up.

Lamm arrived for work with a doctor’s note on June 23, but does not know if she
gave the note to the firm. DeVaughn met with Lamm and gave her the choice or resigning
or being terminated. Lamm refused to quit, and the firm terminated her employment.

Lamm has experienced anxiety-related symptoms since high school. However, at
the time she was first diagnosed with anxiety disorder in the Spring of 2016, and the
disorder was brought to the firm’s attention, some of these episodes occurred outside the
office. Some of them, such as when Lamm was observed crying at her desk, occurred in
the office. Lamm continues to experience panic attacks through the present date.

Lamm filed for unemployment benefits with the Kansas Department of Labor on
June 23, 2016. The Department sent the firm a July 7, 2016 notice asking for a response,

and information including the reasons for termination, and the date of any warnings. The

cites no evidence to support her claim. More importantly, plaintiff’s assertion does not controvert the
defendant’s asserted fact — that unscheduled absences are more of a burden than scheduled absences.
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firm’s response stated that the firm had issued a “warning for anxiety absences” on June
3, 2016. The firm later sent another response which omitted the reference to “anxiety
absences,” stating instead that there was a “warning issued.”

Lamm spoke with the Department by telephone on July 14, 2016. Lamm stated that
“the reason for being terminated was due to absences. I had received verbal warnings
concerning my attendance.”

The following day, the Department determined Lamm was disqualified from
benefits because she was discharged for violating DeVaughn James’s attendance policy.
Lamm appealed, and the hearing officer reversed this decision, and held Lamm was not
disqualified. The officer concluded:

The majority of the claimant’s attendance issues were due to medical

reasons, and her attorney made a colorable argument that the claimant’s

anxiety could be considered a disability under the provisions of the

Americans with Disabilities Act (ADA). A physical condition that

substantially limits one or more major life activities of an individual

constitutes a disability under the ADA. 42 U.S.C. Section 12102(1)(A).

Whether or not the employer may have needed to enter into a dialogue with

the claimant and her healthcare provider to determine what reasonable

accommodations it could make is not before the Appeals Referee.
DeVaughn James did not appeal this ruling.

Lamm began working for another law firm, Joseph, Hollander & Craft (JHC), on
November 28, 2016. During this employment, Lamm told her physician that she was

17

missing work “due to ‘breaking down.”” She was also under treatment for anxiety. On

March 7, 2017, Rebecca Henry of Joseph, Hollander emailed its HR director and stated
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“we have had major issues with [Lamm’s] attendance.” Lamm resigned from Joseph,
Hollander on March 17, 2017.

Lamm began working at Foulston, Siefkin law firm on April 3, 2017. During that
employment, Lamm continued to be treated for anxiety, and missed 25 work days. On
December 6, 2017, DeAnna Reynolds of the firm emailed its HR director that “Allison’s
chronic absences and tardiness are way past ‘becoming’ a problem. She is quite
unreliable, and when she is here, her mind is elsewhere.” Lamm resigned from Foulston,
Siefkin on January 4, 2018.4

Lamm has testified that she felt targeted by Farris and the principal attorneys of
the defendant law firm, Dustin DeVaughn and Richard James. She does not remember
whether she felt targeted by anyone before or after she began discussing her anxiety and
panic attacks with DeVaughn James. Asked how she was targeted, Lamm responded she
had an “overall sense of hostile environment.”

As noted earlier, Lamm contends that when she obtained extensions without
consulting the case attorney, she was following her training. It is uncontroverted that
Lamm (and the other case manager, Thompson) were told in 2016 to obtain extensions

only after consulting with the attorney.

4 Plaintiff objects to the evidence of her subsequent employment history as inadmissible character evidence.
But that history is not evidence of Lamm’s character, it is evidence of the extent of her anxiety disorder,
and her ability to work in a law firm environment, matters which the plaintiff has put in issue. Lamm
otherwise presents no evidence which would challenge the accuracy of that history.
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Lamm was also told that she was on her cell phone too much at work, and that she
was being monitored by a surveillance camera. As noted earlier, Lamm told the firm she
was using the cell phone as a “brain break” to help with her anxiety. She states that when
she was told she was using the cell phone for personal business, she showed the firm text
messages showing she was using the phone for business reasons. Lamm has testified that
she believes other employees were spending excessive time on their cell phones without
censure. She also states that the criticism of cell phone use, and the criticism for obtaining
extensions, were advanced only after she had informed the firm of her disability.

However, Lamm has admitted she has no evidence as to whether other employees
were on their phones for excessive amounts of time without being reprimanded.

In 2014, DeVaughn James was going through a period of rapid growth. As a result,
the office did not have enough room for all of its employees, and desks were placed in
the kitchen and in hallways. The firm considered, but rejected, the idea of renting a hotel
room to temporarily house its employees during the workday

The defendant has presented evidence that the case manager position was more
effectively done in the office, and that the firm expected such attendance.

In her Response, Lamm relies on the experience of the other case manager, Velma
Thompson, who was allowed to work from home for some period in 2014. In particular,
Lamm relies on the answers supplied by Thompson in a 2016 questionnaire given to
employees. In that form, Thompson responded that “[p]hysically being in the office to do

my job” was the “biggest unnecessary waste” of her time. (Dkt. 52-3, at 1). Asked about
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what made her love to come to work, or not want to come to work, Thompson stated: “I
don’t love to come to work. I would “love’ to work from home! But I've done this job for
a few weeks now, and sort of know what I'm doing plus I've develop[ed] a pretty good
work ethic, so, I don’t mind coming to work,” and that “The fact that I know what I do,
and my total ability to do it, can be done from home. Id. at 3.

It is unclear how long Thompson worked from home. The defendant asserts that
she was only allowed at home “a few months in 2014 due to overcrowding.” (Dkt. 45, §
77). But the cited excerpt from Richard James’ deposition states only that Thompson
“worked from home” during 2014, without indicating how long. When specifically about
the issue later, James answered:

Q. And how long did Velma Thompson work at home?

A. Boy, I would have to look at the file, or Brandy might know.... I don’t
know for how long. My guess is for a period of 2014.

Q. So it was a number of months that Velma Thompson worked at home?

A. Yeah, I would characterize it in months, not years. But the exact time I
don’t know.

(Id. at 30-31). In her opposition, Lamm notes a December 2, 2014 Self-Appraisal Form by
Thompson, in which she responded, when asked about the “the number one thing” the
firm should consider in evaluating her, that “My work ethic and core value principles
remain important to me even though I have worked from home this past year.” (Dkt. 52-

3,at1).
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It is uncontroverted that the defendant wanted its employees in the office when
they are working. When Thompson worked from home, she still worked 40 hours per
week between the hours of 7 a.m. and 6 p.m., and was always available on the phones or
to come into the office in less than 10 minutes, with no advance notice, for an in-person
meeting with a client or office staff, and often did so.

After the defendant opened its new office on January 1, 2015, the firm required
Thompson to stop working at home, and she was required to work in the office working
in the office full time. At every subsequent performance review, Thompson asked for,
and was denied, permission to work from home.

The defendant expressly presents as an uncontroverted fact, based upon James'’s
deposition, that “[t]he only reason” the firm allowed Thompson to work from home in
2014 was because of a temporary shortage of office space. (Deft. Fact § 83). Lamm in
response cites no facts which would controvert that this was the reason for the temporary
at home assignment.

There is thus evidence that Thompson would prefer to do the job at home, but the
fact remains that this was a one-off event, driven by a temporary shortage of office space.
It is uncontroverted that the requirement for on-site attendance is more efficient, and it’s
been neutrally enforced, with the firm requiring such personal attendance from both
Thompson and Lamm. Further, even during the one, temporary exception created for
Thompson in 2014, the case manager has never been fully allowed to “work from home,”

as the firm always required that Thompson come into the office on quick notice.
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Only attorneys and Brandy Farris are allowed to take laptops home to do work
because the firm is concerned with protecting the confidentiality of client files, and it
wants its employees to be available, in person, when preparing discovery responses so
they can interact, personally, with attorneys and clients in the office.

It is uncontroverted that Lamm never asked to work from home. She asked to
work half days.

The defendant considers physical attendance in the office during regular business
hours to be a crucial and essential part of the job for any its case managers.

The defendant’s time off policy provides that if an employee uses more paid time
off than they are allotted, the employee will be suspended one day without pay.
Consistent with this policy, Lamm was not paid for time taken off when she had no
available paid-time-off hours to use

The firm never explicitly made the decision to suspend Lamm under the time off
policy. On June 21, 2016, DeVaughn James made the decision that Lamm would be
terminated if she missed any more work without approval.

It is uncontroverted that, in making its decision to terminate Lamm, the defendant
used the entirety of her attendance history, including earlier anxiety absences. At the
same time, it is uncontroverted that, had Lamm not missed work on June 7, 21, and 22,
2016, she would not have been terminated on June 23, 2016.

The firm did not train its employees on the ADA, or have a formal ADA policy.

19



Failure to Accommodate

Lacking direct evidence of animus or discriminatory motivation on the part of the
defendant, Lamm can support her claims only by relying on the burden-shifting
framework relevant to such ADA actions. The burden-shifting test in an ADA failure to
accommodate claim is distinct from that employed in traditional discrimination actions,
serving as “a useful structure by which the district court, when considering a motion for
summary judgment, can determine whether the various parties have advanced sufficient
evidence to meet their respective traditional burdens to prove or disprove the
reasonableness of the accommodations offered or not offered.” Smith v. Midland Brake,
180 F.3d 1154, 1178 n.12 (10th Cir. 1999). Under this modified framework, the employee
must make an initial showing that “(1) she is disabled; (2) she is ‘otherwise qualified’; and
(3) she requested a plausibly reasonable accommodation.” Sanchez v. Vilsack, 695 F.3d
1174, 1177 (10th Cir. 2012). “Once the employee produces evidence sufficient to make a
facial showing on ... her prima facie case, the burden of production shifts to the employer
to present evidence either (1) conclusively rebutting one or more elements of plaintiff’s
prima facie case or (2) establishing an affirmative defense, such as undue hardship or one
of the other affirmative defenses available to the employer.” Smith, 180 F.3d at 1179.

“Whether an accommodation is reasonable under the ADA is a mixed question of
law and fact” that must be determined “on the facts of each case taking into consideration
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the particular individual’s disability and employment position.” Punt v. Kelly Services, 862
F.3d at 1040, 1050-51 (quotation marks and citation omitted). An employer is not required
to reassign the essential functions of a job to another employee in order to accommodate
a disabled employee. Frazier v. Simmons, 254 F.3d 1247, 1261 (10th Cir. 2001). Reasonable
accommodations are “those accommodations which presently, or in the near future,
enable the employee to perform the essential functions of his job,” and thus an employee
is required to inform the employer of the “expected duration of the impairment (not the
duration of the leave request).” Cisneros v. Wilson, 226 F.3d 1113, 1129-30 (10th Cir. 2000)
(internal quotation marks and brackets omitted). “Without an expected duration of an
impairment, an employer cannot determine whether an employee will be able to perform
the essential functions of the job in the near future and therefore whether the leave request
is a ‘reasonable” accommodation.” Id. at 1130.

“[P]hysical attendance in the workplace is itself an essential function of most jobs,”
Mason v. Avaya Commc'ns, 357 F.3d 1114, 1119 (10th Cir. 2017). As a result “an employee’s
request to work from home” will not be considered reasonable “if the employer has
decided that physical presence at the workplace is an essential function of the position.”
Punt, 862 F.3d at 1051.

In McCord v. BNSF Ry. Co., No. 2:13-CV-2362-]TM, 2014 WL 4749264, at *9 (D. Kan.
Sept. 24, 2014), this court held that a training coordinator’s request that she “be able to
remove herself from situations she found to be too stressful” was unreasonable noting

authority holding that “[w]hile specific stressors in a work environment may in some
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cases be legitimate targets of accommodation, it is unreasonable to require an employer
to create a work environment free of stress and criticism.” 2014 WL 4749264, at *9 (quoting
Gonzagowski v. Widnall, 115 F.3d 744, 747-48 (10th Cir.1997)). The plaintiff offered no
“specific details as to what would trigger her need for time away or how much time she
would need.” Id. The court noted that the plaintiff’s request was a part of a general
request for accommodation, the key part of which was plaintiff’s desire “to work
exclusively from home. Id. at *3. The plaintiff refused to participate in any on-site training
for the position, which the evidence showed was an established job requirement. The
court noted that “the plaintiff fail[ed] to offer any evidence that defendant allowed any
of its employees to work exclusively from home.” Id. at *11 (emphasis in McCord).

Here, Lamm presented the law firm with a request for accommodation, based
upon a letter from her therapist, under which she would be able to work only half days,
whenever she felt a potential panic attack coming on. There was no limitation for how
long this half day work accommodation would remain in place. The most recent
experience of the parties suggested that continued absences would be frequent, and the
therapist’s letter acknowledged that Lamm’s anxiety attacks were increasing. When the
firm indicated that the job required 40 hours of on-site attendance, Lamm was unable or
unwilling to commit that.

The plaintiff now attempts to modify Kroeker’s 2016 recommendation into
something it was not. Faced with summary judgment and focusing on the therapist’s

recommendation that Lamm should leave when her anxiety created an “inability to
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remain at work,” the plaintiff attempts to transform the letter into a recommendation to
work from home. But this ignores the plain language of the letter. Kroeker wrote:
Due to your reported anxiety and your reported increase in

anxiety /panic attacks, I professionally recommend for you to be able to work

half days on the days that you experience intense anxiety during your work

hours and you report your inability to remain at work due to your anxiety.

I do encourage you to continue utilizing healthy coping skills discussed in

our sessions to try to minimize the anxiety attacks impacting your work.

While it is my profession recommendation to be able to work half days on

the days with intense anxiety, the details and arrangement of this should be

discussed with your HR department.
(Emphasis added). The letter thus twice explicitly recommends that when Lamm felt
intense anxiety, she should work for only half a day. The letter makes no suggestion for
working at home. That is a new suggestion by plaintiff, made only in the context of the
present litigation, and it is one contradicted by the plain meaning of the Kroeker letter.

The plaintiff also now suggests that the firm should have accommodated her by
giving her additional time for her medications to take effect. But the firm offered Lamm
an additional week of leave, which she refused, indicating at the time that she was not
sure the additional time would help. Further, this new suggestion is also belied by the
Kroeker letter, which makes no mention of the reduced need for leave because the
medication would reduce the panic attacks. Rather, the letter stressed Lamm’s “reported
increase in anxiety/panic attacks.” Kroeker makes no suggestion that Lamm’s situation

would be significantly improved, and her recommendation was designed not to ensure

attendance but as an attempt to “minimize the anxiety attacks impacting your work.”
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The requested accommodation would have been reasonably viewed as causing
Lamm to be absent for many days. The plaintiff makes much of the fact that the three
work days she missed in the three weeks following the June 3 meeting were not in fact
caused by anxiety attacks. But, when the defendant law firm had to assess the
reasonableness of the request for working only half days, it had to do so on the basis of
the information available to the firm at that time. And the many absences in the preceding
month suggested that Lamm would be frequently working half days, if the firm accepted
the Kroeker recommendation.?

The plaintiff attempts to argue that on-site employment was not an essential
function of her job, stressing the experience of Velma Thompson, and noting that on-site
work was not expressly included in the case manager job description. The argument is
unpersuasive. Although the requirement of on-site work was not expressly included in
the job description, the evidence before the court confirms that DeVaughn James
mandated such attendance.

As detailed previously, Thompson was allowed to work from home, but only
temporarily, and only because of a temporary shortage of office space. The evidence is

uncontradicted that the expansion-driven reconstruction project, and the resulting

5 Just as the firm cannot be faulted for failing to foresee Lamm’s attendance would significantly improve
(at least during the short remainder of her employment), the reasonableness of the request is not affected
by other future events, such as Lamm’s unsuccessful attempts at paralegal work for other law firms. The
reasonableness of the request should be assessed using only information known to the employer at the
time, and, as noted above, the best information available to the defendant at the time — the
recommendation of her therapist — was that Lamm’s anxiety attacks were “increas[ing]” in frequency.
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shortage of staff space, was the only reason Thompson was allowed to work from home.
Once that shortage was eliminated, the defendant required Thompson to work on-site.
That policy may not have been explicitly incorporated into the case manager job
description, but it is undeniably documented in Thompson’s implicit complaints that she
would have preferred to work at home, but was instead forced to come into the office.

Even when Thompson was allowed to temporarily “work from home,” it is
uncontradicted that the defendant frequently required her to physically go to the office
to attend meetings with clients or attorneys. That is something that Lamm - working only
half days whenever she reported an anxiety attack —would not have been able to do. In
sum, in assessing the reasonableness of the plaintiff’s requested accommodation,
Thompson’s experience is irrelevant. As noted earlier, Lamm’s requested
accommodation was not to work at home, but to work only half days. The uncontradicted
evidence establishes that the firm at all times considered on-site personal attendance an
essential part of the case manager position. Such attendance facilitated communication
with attorneys and clients.

The plaintiff’s open-ended suggestion that she only work half days whenever she
felt anxious was unreasonable. Accordingly, the court finds that the plaintiff has not
presented a prima facie case of failure to accommodate under the ADA. The court also
finds that the defendant did in fact engage in an interactive process to attempt to

accommodate the plaintiff.
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The ADA imposes upon employers a good-faith duty “to engage [with their
employees] in an interactive process to identify a reasonable accommodation.” Jacobs v.
N. C. Admin. Office of the Courts, 780 F.3d 562, 581 (4th Cir. 2015). “The federal regulations
implementing the ADA describe an “informal, interactive process” through which the
employer and employee “identify the precise limitations resulting from the disability and
potential reasonable accommodations that could overcome those limitations.” Nebeker v.
Nat'l Auto Plaza, 643 F. App'x 817, 824 (10th Cir. 2016) (citation and internal quotation
omitted)).

This interactive process encourages employers and employees to

work together to identify the employee's precise limitations and discuss

accommodations which might enable the employee to continue working.

An employer must make a reasonable effort to explore the accommodation

possibilities with the employee. The obligation to engage in an interactive

process is inherent in the statutory obligation to offer a reasonable
accommodation to an otherwise qualified disabled employee. The
interactive process ensures a reasonable accommodation is identified, if one

is available.

Valdez v. McGill, 462 F. App'x 814, 819 (10th Cir. 2012) (citations and internal quotation
omitted).

The duty is “triggered when an employee communicates her disability and desire
for an accommodation—even if the employee fails to identify a specific, reasonable
accommodation.” Jacobs, 780 F.3d at 581. See also Dinse v. Carlisle Foodservice, 541

Fed.Appx. 885, 890 (10h Cir. 2013) (“More is required to trigger an employer's duty to

engage in the interactive process than mere awareness that the employee is disabled;
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specifically, the employee must make an adequate request for a reasonable
accommodation for the disability.”).

But “the interactive process is only a means to an end. To recover under the ADA,
a plaintiff must show a reasonable accommodation was possible.” Valdez, 462 Fed.Appx.
at 819 (citations and internal quotation omitted). Thus, an employer “will not be liable for
failure to engage in the interactive process if the employee ultimately fails to demonstrate
the existence of a reasonable accommodation that would allow her to perform the
essential functions of the position.” Jacobs, 780 F.3d at 581. The plaintiff retains the burden
of identifying a reasonable accommodation that would have permitted her to satisfy the
essential functions of her job. Halpern v. Wake Forest Univ. Health Scis., 669 F.3d 454, 464-
65 (4th Cir. 2012). Thus, “reasonable accommodation claims may fail where the plaintiff
fails to sufficiently plead “that she could perform perhaps the most essential function of
all—regularly showing up to work —with or without reasonable accommodations from
defendant.” Vanyan v. Hagel, 9 F. Supp. 3d 629, 638 (E.D. Va. 2014).

Here, DeVaughn James engaged in an interactive process with Lamm after she
reported a need to work half days in light of her anxiety disorder. The firm responded by
offering her an additional week off, an offer the plaintiff refused. As noted above, the
request to work only half days conflicted with an essential function of the case manager
position. The interactive process did not require the firm to dispense with an essential
element of the job, or, for that matter, to contradict the explicit and essential element of

her therapist’s request — that she work only half days whenever she felt anxious.

27



Retaliation

To establish a prima facie case of retaliation under the ADA, the plaintiff must
show “(1) she engaged in protected opposition to discrimination; (2) a reasonable
employee would have found the challenged action materially adverse; and (3) there is a
causal connection between the opposition and the adverse action.” Pittman v. Am.
Airlines, 692 F. App'x 549, 552 (10th Cir. 2017). If the plaintiff presents a prima facie case
of retaliation, the employer must provide a legitimate non-discriminatory reason for the
adverse employment action. If it does, the plaintiff must demonstrate “at least a genuine
issue of material fact as to whether the employer’s proffered legitimate reason is genuine
or pretextual.” Smothers v. Solvay Chems., 740 F.3d 530, 538 (10th Cir. 2014). “The plaintiff
may establish pretext by showing such weaknesses, implausibilities, inconsistencies,
incoherencies, or contradictions in the employer’s proffered legitimate reasons for its
action that a reasonable factfinder could rationally find them unworthy of credence and
hence infer that the employer did not act for the asserted non-discriminatory reasons.”
Bennett v. Windstream Commc’ns, 792 F.3d 1261, 1267 (10th Cir. 2015) (internal quotation
marks omitted).

The defendant argues that Lamm’s claim of retaliation should be dismissed,
because she was not engaged in any protected activity. The defendant argues that merely
invoking her status as disabled was not in itself a protected activity, and that the request

to work half days was not protected because it was unreasonable. (Dkt. 45, at 44-45). It
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also argues that even if Lamm engaged in protected activity, she was not terminated
because of it, but for the legitimate business purpose of enforcing attendance policies.
Further, it contends that Lamm has failed to offer evidence showing this rationale was
pretext for retaliation

The court finds that the plaintiff has presented a prima facie case of retaliation for
her attempt to obtain accommodation for her anxiety disorder. The defendant’s
suggestion that a request for accommodation is a protected activity only if the request is
reasonable is not supported by the authority cited. The defendant relies upon the
following emphasized language from Foster v. Mountain Coal, 830 F.3d 1178, 1188 (10th

Cir. 2016) (emphasis added):

¢ The court agrees with defendant that plaintiff has failed to present a prima facie claim of retaliation for
actions other than her termination. Lamm alleges she was retaliated against by being overly scrutinized
and “targeted,” that her position was altered with respect to how case managers obtained extensions, and
that the defendant opposed her application for unemployment. The court finds none of these actions
materially affected her employment. The plaintiff supplies no specifics or identifies any injury with respect
to the targeting, other than noting that the firm criticized her cell phone use. Lamm responded by asserting
that she had been using her phone frequently to take “brain breaks,” but agreed to seek other relief, and
there is no evidence of any substantial burden specifically associated with having limited cell phone use.
Similarly, after learning that Lamm had unilaterally obtained extensions without attorney input, the firm
moved to require the two case managers to include an attorney in that decision. There is no evidence this
materially increased the burden of the plaintiff’s job. Generally, opposition to a request for unemployment
benefits is not by itself an adverse employment action. See Powell v. Honda of Am. Mfg., 2008 WL 2872273,
*2 (S.D. Ohio, July 22, 2008). As noted above, the plaintiff focuses particular attention on the defendant’s
second response to the unemployment charge, which originally indicated that Lamm had been let go for
anxiety purposes. The second response simply indicated that Lamm had been issued a warning about her
absences. The court finds that, standing by itself, the second response did not materially affect Lamm’s
employment because (1) the response was if anything more accurate that the original, because Lamm’s
earlier absences were not all anxiety-driven, (2) there could not have been any real attempt to confuse the
state unemployment office, which also had the defendant’s original explanation, and (3) the plaintiff
ultimately received benefits. The plaintiff’s claim for retaliation is restricted to the contention that
DeVaughn James terminated her employment after she requested an accommodation.
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Many courts have evaluated the adequacy of requests for
accommodation in cases involving ADA discrimination claims. See, e.g.,
[EEOC v.] C.R. Eng., 644 F.3d [1028,] 1048-50 [(10th Cir. 2011)]; Taylor [v.
Phoenixfille Sch. Dist.], 184 F.3d [296,] 313-15 [(3d Cir. 1999)]. These cases
also instruct us in evaluating the adequacy of requests for accommodation
underlying retaliation claims, principally because an employee must
engage in protected activity to prosecute a retaliation claim. And an
inadequate request for an accommodation — one that does not trigger an employer’s
duty to provide a reasonable accommodation or participate in the “interactive
process” of finding an appropriate accommodation —can never constitute
protected activity. See Smith v. Midland Brake, Inc., 180 F.3d 1154, 1171 (10th
Cir. 1999) (“In general, the interactive process must ordinarily begin with
the employee providing notice to the employer of the employee’s disability
and any resulting limitations....”).

But, as the remainder of Foster makes clear, the sole issue in that case was whether
a specific request had been made, not whether the request was also plausibly reasonable

for purposes of a failure-to-accommodate claim. The court concluded that the plaintiff’s

£“r:

statement that he had surgery scheduled was protected activity, as it “’inform[ed]
[Mountain Coal] of the need for an adjustment due to a medical condition.”” Id. at 1191
(quoting Zivkovic v. S.Cal. Edison, 302 F.3d 1080, 1089 (9th Cir. 2002) — without making
any analysis as to whether surgery was a reasonable accommodation.

The court identified the standard for when a request for accommodation triggers
protection from retaliation:

For an ADA retaliation claim, a request for accommodation is adequate if it
is “sufficiently direct and specific, giving notice that [the employee] needs
a special accommodation.” Calero-Cerezo v. U.S. Dep't of Justice, 355 F.3d 6,
23 (1st Cir. 2004) (quotation marks omitted); see EEOC v. C.R. Eng., Inc., 644
F.3d 1028, 1049 (10th Cir. 2011) (relying on Calero-Cerezo). “Although the
notice or request does not have to be in writing, be made by the employee,
or formally invoke the magic words ‘reasonable accommodation,” it
nonetheless must make clear that the employee wants assistance for his or
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her disability.” C.R. Eng., 644 F.3d at 1049 (quotation marks and emphasis

omitted) (quoting Taylor v. Phoenixville Sch. Dist., 184 F.3d 296, 313 (3d Cir.

1999)); see Zivkovic v. S. Cal. Edison Co., 302 F.3d 1080, 1089 (9th Cir. 2002)

(“An employee is not required to use any particular language when

requesting an accommodation but need only inform the employer of the

need for an adjustment due to a medical condition.” (quotation marks

omitted)).

Foster v. Mountain Coal Co., LLC, 830 F.3d 1178, 1188 (10th Cir. 2016).

Here, Lamm gave a specific request for accommodation, and she was terminated
shortly thereafter. The timing of the termination is suggestive of a retaliatory motive, and
the court concludes that plaintiff has presented a prima facie case of retaliation. That the
June 3 request was not itself plausibly reasonable (for reasons discussed earlier) because
it conflicted with an essential element of the case manager position does not mean the
request was not advanced in good faith, or was not otherwise protected activity under
the ADA.

The court finds, however, that the defendant has presented a legitimate business
reason for its actions. As noted earlier, the defendant considered the case manager
position, of which there were only two at the firm, required personal presence on site.
Such presence increases the level of communication and personal interaction between the
case manager and attorneys, opposition counsel, and clients. The employer’s burden of
showing that its action was for a legitimate, non-discriminatory reason is “exceedingly

light,” Montes v. Vail Clinic, Inc., 497 F.3d 1160, 1173 (10th Cir. 2007) (internal quotation

marks omitted), and the defendant’s proffered reason easily meets this standard.
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The issue thus becomes whether DeVaughn James'’s rationale is “so incoherent,
weak, inconsistent, or contradictory that a rational factfinder could conclude the reasons
were unworthy of belief.” Young v. Dillon Cos., 468 F.3d 1243, 1250 (10th Cir. 2006)
(quoting Stover v. Martinez, 382 F.3d 1064, 1076 (10th Cir. 2004) ). “Mere conjecture that
the employer's explanation is a pretext for intentional discrimination is an insufficient
basis for denial of summary judgment.” Morgan, 108 F.3d at 1323 (internal quotation
marks and brackets omitted). The court finds the plaintiff has failed to meet this standard.

As noted earlier, the defendant has presented evidence that it expected the two
case managers to be personally present at the firm’s officers for 40 hours during the work
week. Lamm missed a large number of absences in the Spring of 2016, some but not all of
which were caused by her anxiety disorder. By the middle of 2016, Lamm had exceeded
130% of her annual allotment of paid time off. The defendant considered unscheduled
absences particularly disruptive.

At the June 3 meeting, the defendant informed Lamm of the need to avoid such
absences. Yet within the following three weeks, Lamm missed three more days of work.
Even though the absences might otherwise have been for valid reasons, they were not
scheduled in advance, and thus reflected the sort of absences that the defendant was
concerned with avoiding.

The plaintiff presents little reason (Dkt. 52, at 82-83) to conclude that DeVaughn
James’s rationale was pretext. She argues that she had been performing her job well —

which was true up until the Spring of 2016. There is uncontroverted evidence, for
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example, that Lamm was failing to promptly schedule witnesses, requiring reassignment
of the work. Indeed, plaintiff’s own therapist sent her recommendation with the hope
that it would “minimize” her anxiety from further “impacting your work.”

Otherwise, the plaintiff only points to the second response of the defendant to the
state employment agency, and the allegedly “long and rambling answers” given by
Richard James in his deposition. As to the latter, the plaintiff’s conclusory assertion gives
no illustration of any answer, rambling or otherwise, which would render the defendant’s
position unworthy of belief. The defendant’s second response to the KDOL does nothing
to suggest it did not consider case manager attendance important, or that it was not
attempting to gain control over unscheduled absences.

The first response indicated that the defendant terminated Lamm after she had
“anxiety absences.” The second response does not mention “anxiety,” and states instead
that Lamm was terminated after a prior warning. If anything, the second response is
more accurate than the first, as the prior absences in May and earlier were not all anxiety-
related, and the absences after June 3 were not related to anxiety, but had not been
previously scheduled.

In sum, the court finds that the defendant, after explicitly warning the plaintiff of
the need to avoid unscheduled absences, terminated Lamm after she had three additional
unscheduled absences. At the time of these absences in June of 2016, Lamm had already
used 130% of the paid leave she would have been entitled to for the entire year. The

plaintiff has failed to point to any evidence in the record which would suggest that the
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firm’s stated rationale — ensuring its on site attendance for 40 hours per week —is not
worthy of belief, and is a mask for retaliation.

Finally, the court denies the recent Motion to Strike (Dkt. 56) filed by Lamm, which
complains that certain evidence (some documents as well as affidavits supplied by
Thompson and two other persons) cited in defendant’s Reply (Dkt. 55) should be barred
under Fed.R.Civ.Pr. 37. The court denies the motion for two reasons. First, the cited
evidence is not essential to the court’s resolution of the defendant’s motion. The
uncontroverted facts as presented in defendant’s original Memorandum (Dkt. 45) and
plaintiff’s response (Dkt. 52) establish defendant’s right to summary judgment.

Second, the court finds any delay in violation of the rules relating to discovery
would not justify the heavy sanction of striking the cited evidence. The plaintiff
complains the witnesses and documents were not identified until the close of discovery
(March 8, 2019). In the four months since then, the parties completed briefing on
summary judgment, with the plaintiff twice obtaining extensions of time for response
(Dkt. 48, 50) in light of the “heavily fact dependent inquiry” involved, without suggesting
there had been any problem with the defendant’s supplemental disclosures some two
months earlier. In the April 16 Pretrial Order, the only discovery issue identifed by
plaintiff was her objection to defendant’s request for “additional employment records
concerning one of Plaintiff’'s post-DeVaughn James’ employers,” and its request for
plaintiff’s cell phone records. (Dkt. 43, at 20). The Pretrial Order states that only the

defendant intended to file any other pretrial motions. (Id. at 20).
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Timely compliance with the disclosure requirements of Rule 26 is an important
element of trial practice — as is the timeliness of any request for sanctioning an alleged
violation. Here, the court finds nothing willful in the defendant’s supplemental
disclosures, and certainly no prejudice that would warrant striking the evidence from the
case, as opposed to some less serious, ameliorative directive.

IT IS ACCORDINGLY ORDERED this day of July, 2019, that the defendant’s
Motion for Summary Judgment (Dkt. 44) is hereby granted; plaintiff's Motion to Strike

(Dkt. 56) is denied.

s/ ]. Thomas Marten
J. Thomas Marten, Judge
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