IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
TREVIS JOEL FREEMAN
Plaintiff,
V. CASE NO. 17-3061-SAC-DJW

MONTGOMERY COUNTY
DEPARTMENT OF CORRECTIONS,

Defendant.

NOTICE AND ORDER TO SHOW CAUSE

Plaintiff is hereby required to show good cause in writing to the Honorable Sam A. Crow,
United States District Judge, why this action should not be dismissed for failure to state a claim
under 42 U.S.C. § 1983. If plaintiff fails to show good cause within the time prescribed herein,
this action may be dismissed without further notice.

Mr. Freeman, while an inmate of the Montgomery County Department of Corrections
(“MCDC”) in Independence, Kansas, filed this pro se civil complaint under 42 U.S.C. § 1983.
He proceeds in forma pauperis.' Plaintiff alleges that while incarcerated in MCDC, he was

provided “adequate [sic] medical attention” for a knee injury. He also states that the injury was

! On April 19, 2017, the court granted plaintiff’s motion for leave to proceed in forma pauperis and

allowed plaintiff to proceed without paying an initial partial filing fee because plaintiff’s trust account contained
insufficient funds with which to do so. (Doc. #2). Plaintiff is advised that he remains obligated to pay the balance of
the statutory filing fee of $350.00 in this action. The finance office of the facility where he is housed will be directed
by a copy of this order to collect from plaintiff’s account and pay to the clerk of the court twenty percent (20%) of
the prior month’s income each time the amount in plaintiff’s account exceeds ten dollars ($10.00) until the filing fee
has been paid in full. See 28 U.S.C. § 1915(b). Plaintiff is directed to cooperate fully with his custodian in
authorizing disbursements to satisfy the filing fee, including but not limited to providing any written authorization
required by the custodian or any future custodian to disburse funds from his account.
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caused by MCDC staff, particularly deputy Faulk. He seeks money damages for negligence and
Faulk’s “unlawful behavior”.

The court is required by statute to screen the complaint and to dismiss the complaint or
any portion thereof that is frivolous, fails to state a claim on which relief may be granted, or
seeks relief from a defendant immune from such relief. 28 U.S.C. 8§ 1915A(a) and (b); 28 U.S.C.
§ 1915(e)(2)(B). “To state a claim under § 1983, a plaintiff must allege the violation of a right
secured by the Constitution and laws of the United States, and must show that the alleged
deprivation was committed by a person acting under color of state law.” West v. Atkins, 487 U.S.
42, 48-49 (1988) (citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10" Cir.
1992). A pro se party's complaint must be given a liberal construction. Haines v. Kerner, 404
U.S. 519, 520 (1972). However, a party proceeding pro se has “the burden of alleging sufficient
facts on which a recognized legal claim could be based.” Hall v. Bellmon, 935 F.2d 1106, 1110
(10th Cir. 1991).

A negligent act does not violate the United States Constitution and is therefore not a
deprivation of rights under 42 U.S.C. § 1983. Daniels v. Williams, 474 U.S. 327, 332 (1986).
Accordingly, plaintiff has presented no actionable claim upon which relief can be granted and
this matter is subject to dismissal.

Additionally, prison and jail facilities are not proper defendants because none is a
“person” subject to suit for money damages under § 1983. See Will v. Mich. Dept. of State
Police, 491 U.S. 58, 66, 71 (1989) (neither state nor state agency is a “person” which can be sued
under Section 1983); Davis v. Bruce, 215 F.R.D. 612, 618 (D. Kan. 2003), aff’d in relevant part,
129 Fed.Appx. 406, 408 (10th Cir. 2005). Plaintiff has named only one defendant in this case —

MCDC — which is not a person subject to suit.



IT IS THEREFORE ORDERED BY THE COURT that plaintiff is granted until
November 26, 2017, to show good cause, in writing, to the Honorable Sam A. Crow, United
States District Judge, why plaintiff’s complaint should not be dismissed for the reasons stated
herein.

IT IS FURTHER ORDERED that until November 26, 2017, plaintiff may file a
complete and proper Amended Complaint to cure all the deficiencies discussed herein.

The clerk is directed to send forms and instructions to plaintiff.

IT IS SO ORDERED.

Dated this 27™ day of October, 2017, at Topeka, Kansas.

s/Sam A. Crow
U. S. Senior District Judge




