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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

 

KARRY L. THOMAS,    ) 

       )  

Plaintiff,    )  

     )  

v.        )  Case No. 12-2565-KHV   

       )  

BERRY PLASTICS CORPORATION,   )  

       ) 

Defendant.    )  

________________________________  )  

 

 

STIPULATED PROTECTIVE ORDER 

 

Plaintiff Karry L. Thomas (“Plaintiff”) and Defendant Berry Plastics Corporation 

(“Defendant”), by their respective counsel, hereby request a Protective Order be issued in this case 

for the protection, discovery and maintenance of confidential information and privacy interests, 

for the following reasons: 

a. Discovery in this case is expected to involve confidential, sensitive, personal, 

medical, financial, proprietary and/or other information, including information regarding non-

parties; specifically, Defendant intends to seek the production of the financial records relevant to 

Plaintiff’s claims in this matter.  Plaintiff likely will seek discovery of applications and personnel 

records of persons who are not a party to this action which contain confidential and private 

information.  Furthermore, Plaintiff could seek information related to Defendant’s confidential 

and trade secret business operations and other confidential financial and proprietary information.   

b. Plaintiff submits that, subject to the procedural protections set forth in this 

Protective Order, discovery may proceed efficiently while minimizing invasion or harm to the 

privacy interests and/or rights referenced above. 
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Given the facts set forth above, the Court finds that good cause for the entry of a 

protective order exists under Fed. R. Civ. P. 26(c) to protect the confidentiality and proprietary 

nature of documents, trade secrets, and to protect from disclosure information that would cause 

unreasonable annoyance, embarrassment, or oppression, and disclosure of which would cause 

significant public and/or private harm.  The Court hereby issues this Protective Order, and it is 

accordingly, 

ORDERED that the confidential contents and proprietary nature of all documents, 

testimony, answers to interrogatories and requests for production or admission, and all other 

information in whatever form produced or given by any person, pursuant to order of this Court or 

pretrial discovery in this action shall be protected and governed as follows: 

1. This Protective Order governs the designation, disclosure and use of information 

designated confidential (“Confidential Information”) by the parties in the above-identified 

action.  This Order shall govern until modified or superseded by a further order of this Court.  

2. Documents or information produced or provided by the parties during the course 

of discovery in the above-styled matter may be designated as “Confidential Information” as long 

as the party who seeks confidentiality has a good faith belief that such document or information 

is entitled to confidentiality under the terms of this Order. 

3. For purposes of this Order, “Confidential Information”, includes but is not limited 

to, any Documents containing trade secrets, non-public and/or personnel information, financial 

information, or any other non-public information relating to the Defendant’s operations or 

applicants or employees (as used herein includes current and former employees) or finances, 

which includes but is expressly not limited to the methods and systems used by Defendant for 

recruiting applicants and/or employees or marketing, soliciting, or selling its products or 
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services; information concerning Defendant’s management and training programs; sales reports 

and projections; budgets and forecasts; business strategies; gross or net profit margins, and any 

other financial information not generally known to the public; non-public information regarding 

Defendant’s vendors and customers; current or past contracts; Defendant’s business requirements 

and needs; information concerning product innovation, development, or support; information 

about costs and pricing structures used in sales and purchases; confidential operational 

information such as computer access codes, business reports, internal memoranda or other 

communications, handbooks and policies and procedures, internal memoranda; software 

programs customized for Defendant’s operations; credit card numbers; any confidential 

information provided by vendors or customers; employment applications, employee personnel 

files, medical records, evaluations, disciplinary records, personal information, and background 

checks; social security numbers contained in any of Defendant’s records; and financial or 

confidential medical information relating to Plaintiff. 

4. For purposes of this Order, “Document” means all written, recorded, or graphic 

material, in hard copy or electronic format, including but not limited to deposition transcripts and 

exhibits, trial and hearing transcripts and exhibits, pleadings, motions, affidavits, and briefs that 

may quote, summarize, or contain Confidential Information. 

5. A party may designate materials and documents as “Confidential” at the time it 

produces the material or within thirty (30) days thereafter.  To designate Confidential 

Information on Documents, the Producing Party shall place a legend or stamp upon the 

Document indicating such in a way that brings the designation to the attention of a reasonable 

examiner, or otherwise puts the Recipient on reasonable notice that it contains Confidential 

Information.  Inadvertent failure to designate Confidential Information shall not be construed as 
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a waiver, in whole or in part, and may be corrected by the Producing Party by written 

notification to the Recipient promptly upon discovery of the failure to designate. 

6. Confidential Information shall be used solely for the prosecution or defense of 

this matter and shall not be disclosed in any manner to anyone other than the parties (Karry L. 

Thomas and Berry Plastics Corporation.), their attorneys who have entered an appearance in this 

matter, their law firms of record, employees of those law firms, any witnesses or experts, and the 

Court.  Except for the Court, its personnel and members of the jury, access to confidential 

material under the terms of this Stipulated Protective Order shall not be granted until such 

persons have agreed to be bound by its terms by signing a Written Assurance (attached hereto as 

“Exhibit A”).  Plaintiff is specifically forbidden from disclosing Defendant’s confidential 

information to any friend, family member, attorney or any other person whom he consults who 

has not entered a notice of appearance in this case.   

7. In the event that any Confidential Information is used in depositions, the reporter 

shall be instructed either (1) by a statement on the record by counsel at the time of the 

deposition, or (2) by written notice to all counsel within thirty business days after the receipt of 

the transcript that the portions of the depositions relating to the Confidential Information, as well 

as any “Confidential” documents which are made exhibits, shall be maintained under separate 

cover, with each page thereof clearly marked as “Confidential” or words to that effect, and if to 

be filed in connection with this proceeding or any subsequent appeal, shall be submitted to the 

Court pursuant to this Order as set forth in Paragraph 8, and that copies of such materials shall be 

given only to counsel of record.  Only those persons afforded access under Paragraph 6 may be 

present at any examination concerning Confidential Information. 
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8. In the event that any Confidential Information is included with, incorporated in, or 

in any way disclosed in any paper filed with the Court in connection with this proceeding or any 

subsequent appeals, the parties agree to file a motion with the Court as contemplated by Holland 

v. GMAC Mort. Corp., 2004 WL 1534179, at *2 (D. Kan. June 30, 2004), to request that the 

Court, for good cause shown, allow the Confidential Information or documentation to be filed 

under seal and kept confidential.  Any material containing Confidential Information shall be 

submitted to the Court pursuant to Local Rule 79.3 and Local Rule 5.4.6.  This provision shall 

not be deemed to prevent additional copies of any pleading or paper from being hand-delivered 

to the Court’s chambers provided, however, such copies comply with the requirements set forth 

herein. 

9. No provision of this Agreed Protective Order shall limit or otherwise affect the 

admissibility or use of Confidential Information during the trial of this matter.   

10. Unless a court orders otherwise, the parties and their counsel shall continue after 

final termination of this proceeding to keep confidential the information subject to this Order.  

Within thirty business days after the conclusion of this litigation, by adjudication (including 

appeals) or otherwise, the Recipient shall return to the Producing Party all Confidential 

Information, all copies of such information, and any Documents incorporating such information.  

Alternatively, at the request of the Producing Party, the Recipient shall destroy all such materials 

and certify in writing that all such materials have been destroyed. 

11. This Order is entered solely for the purpose of protecting the confidentiality of 

information and facilitating the exchange of documents and information between the parties to 

this proceeding without unnecessarily involving the Court in the process.  By entering into this 

Order, no party agrees to produce any particular document or information, including but not 
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limited to, any documentation or information referenced herein.  This Order shall be without 

prejudice to the right of any party to object to the production of any information or documents or 

to object to the admissibility of any evidence or testimony.  Moreover, this Order shall be 

without prejudice to the right of any party or non-party to present to the Court a motion for a 

separate Protective Order as to any such particular document or information, including 

restrictions differing from those as specified herein, and this Order shall not be deemed to 

prejudice any party in any way in any future application for modification of this Order. 

12. The parties may agree in writing only to withdraw the designation of 

“Confidential.”  If a party notifies the opposing party in writing that it disputes the 

confidentiality designation of a document, the party challenging the designation of the document 

as “Confidential” shall bear the burden of going forward to move the Court to resolve the issue 

after the parties have attempted to informally resolve their dispute in good faith.  The document 

in question will remain subject to this Order until the Court rules on the designation of the 

document. 

13. The parties agree that any documents that are otherwise authentic for purposes of 

admissibility remain authentic even if stamped “Confidential.” 

14. This Order has no effect upon and shall not apply to a party’s own use of the 

information and documents that party produced under the protections of this Order. 

15. In the event additional parties join or are joined in this action, they shall not have 

access to material marked “Confidential” until the newly joined party by its counsel has executed 

and filed with the Court its agreement to be fully bound by this Order. 

16. If a Recipient discloses Confidential Information in a manner not authorized 

herein, the Recipient must immediately and in writing notify the Producing Party of all pertinent 
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facts relating to such disclosure and, without prejudice to other rights and remedies of the 

Producing Party, make every effort to prevent further disclosure by the Recipient or by the 

person to whom the Recipient disclosed such information. 

17. If a party inadvertently produces documents that are subject to the attorney client 

privilege or the work product doctrine, the receiving party shall, upon request by the producing 

party, return all such documents without retaining any copies and shall not use the documents or 

the information contained in those documents for any reason.   

18. Nothing in this Order shall be deemed to be a limit or waiver of the attorney-

client privilege, the work product privilege, or any other relevant privilege. 

19. The Court shall retain jurisdiction, both before and after the entry of final 

judgment in this case, whether by settlement, dismissal, or adjudication, to construe, enforce and 

amend the provisions of this Order. 

 IT IS SO ORDERED. 

 

 Dated November 19, 2012, at Kansas City, Kansas. 

 

 

           s/ James P. O’Hara   

       James P. O’Hara 

       U. S. Magistrate Judge 
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Submitted by: 

SLOAN, EISENBARTH, GLASSMAN, 

MCENTIRE & JARBOE, LLC 

      

By:_s/Danielle N. Davey______ 

Alan V. Johnson, KS #9992 

Danielle N. Davey, KS #24205 

1000 Bank of America Tower 

534 S. Kansas Avenue 

Topeka, KS 66603-3456 

(785) 357-6311 

(785) 357-0152 fax 

ajohnson@sloanlawfirm.com 

ddavey@sloanlawfirm.com 

Attorneys for Plaintiff  

 

and 

 

STEVENS & BRAND, LLP 

 

BY: s/John T. Bullock    

John T. Bullock, #15119  

900 Massachusetts St., Ste 500  

Lawrence, KS 66044  

(785) 843-0811  

(785) 843-0341 fax  

jbullock@stevensbrand.com  

 

and  

 

THE KULLMAN FIRM 

 

BY: s/Elmer E. White III    

Elmer E. White III (pro hac vice) 

600 University Park Place, Suite 340  

Birmingham, AL 35209  

(205) 871-5858  

(205) 871-5874 fax  

eew@kullmanlaw.com  

Attorneys for Defendant  
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EXHIBIT A 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

 

KARRY L. THOMAS,    )  

Plaintiffs,    )  

     )  

v.        )  Case No. 12-CV-2565 KHV/JPO  

       )  

BERRY PLASTICS CORPORATION,   )  

       ) 

Defendant.    )  

________________________________  )  

 

WRITTEN ASSURANCE 
 

I __________________________ declare as follows: 

My address is ___________________________________________________________; 

My present employer is ___________________________________________________; 

My present occupation or job description is ___________________________________. 

I hereby acknowledge that I have received, or may receive, information designated as 

“CONFIDENTIAL” under a Stipulated Protective Order of the Court in the above lawsuit, and I 

acknowledge such information is provided to me pursuant to the terms and restrictions of such 

Stipulated Protective Order. 

I further state that I (i) have been given a copy of, and have read, the Stipulated 

Protective Order; (ii) am familiar with the terms of the Stipulated Protective Order; (iii) agree to 

comply with, and to be bound by, each of the terms thereof; and (iv) agree to hold in confidence 

any information disclosed to me pursuant to the terms of the Stipulated Protective Order. 

To assure compliance with the Stipulated Protective Order, I hereby submit myself to the 

jurisdiction of the United States District Court for the District of Kansas for the limited purpose 
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of participating in any proceedings relating to performance under, compliance with, or violation 

of this Stipulated Protective Order.   

I understand that: (i) I am to retain all of the materials I receive which have been 

designated as “CONFIDENTIAL” in a container, cabinet, drawer, room, or other safe place in a 

manner consistent with this Stipulated Protective Order; (ii) I will make no copies or other 

reproductions of any such materials; (iii) all such materials are to remain in my custody until I 

have completed my assigned duties, whereupon they are to be returned to the party who provided 

them to me; and (iv) any materials, memoranda, work notes, or other documents derived from 

documents designated as “CONFIDENTIAL,” or any information contained therein, are to be 

delivered to the party who provided the designated materials.  Such delivery shall not relieve me 

from any of the continuing obligations imposed upon me by the Stipulated Protective Order.  I 

further agree to notify any stenographic or clerical personnel who are required to assist me of the 

terms of the Stipulated Protective Order. 

I declare under penalty of perjury that the foregoing is true and correct. 

Name: _______________________________ 

Date: _________________________________ 

 


