IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
)
NANCY KOEHLER, et. al,
)
)
Plaintiffs,
)
)
v.
)
)
FREIGHTQUOTE.COM, INC.,
)
)
Defendant.
)
__________________________________________)

Case No. 12-2505-KHV-GLR

MEMORANDUM AND ORDER
This matter is before the Court on Plaintiffs’ Motion for Leave to File a Second Amended
Complaint (ECF 42). Defendant opposes the motion (ECF 53). The motion is fully briefed and
the Court is prepared to rule. As described more fully below, the Court grants Plaintiffs’ motion.
I.

Background
Plaintiffs filed the original Complaint, alleging violations of the Fair Labor Standards Act

(“FLSA”), on August 3, 2012. The Amended Complaint, naming additional Plaintiffs, was filed
on November 16, 2012. On March 29, 2013, the Court entered a Scheduling Order (ECF 39)
adopting the parties’ proposed deadline of March 14, 2013, to add parties and/or amend the
pleadings. On April 12, 2013, Plaintiffs filed the instant motion, seeking leave to amend their
complaint to add claims against the Defendant and to add a party. Specifically, Plaintiffs seek to
add a claim pursuant to the Kansas Wage Payment Act (“KWPA”), K.S.A. § 44-312 et seq., to
further include a claim brought pursuant to the Employee Retirement Income Security Act of
1974, as amended (“ERISA”), 29 U.S.C. § 1001 et seq.; and to add the Freightquote 401(k) Plan
(“Plan”) as a party.

II.

Standards
While Fed. R. Civ. P. 15 governs amendments to pleadings generally, when the deadline

for amending pleadings has passed Rule 16(b)(4) is also potentially implicated.1 Rule 16(b)(4)
provides that a scheduling order “may be modified only for good cause and with the judge’s
consent.” Rule 16 only allows such amendments for “good cause,” an arguably more stringent
standard than the standards for amending a pleading under Rule 15. Judges in this District have
consistently applied a two-step analysis based on both Rule 16(b) and Rule 15(a), when deciding
a motion to amend that is filed after the deadline set by the scheduling order. Under this
approach the Court must first determine whether Plaintiff has shown good cause within the
meaning of Rule 16(b)(4) to justify allowing the untimely motion. If the Court determines that
Plaintiff has established good cause, then the Court will proceed to determine if the Rule 15(a)
standard for amendment has been satisfied.2
To establish good cause under Rule 16(b)(4), “the moving party must show that the
amendment deadline could not have been met even if it had acted with due diligence.”3
Carelessness is not compatible with a finding of diligence and offers no reason for a grant of
relief.”4 Lack of prejudice to the nonmovant, furthermore, does not show “good cause.”5 The
good cause determination is within the district court’s discretion, and will be reviewed only for
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abuse of discretion.6
If the movant establishes good cause, then the Court will proceed to determine if the
Rule 15(a) standard for amendment has been satisfied. Fed. R. Civ. P. 15 governs amendments
to pleadings generally. Except when an amendment is pleaded as a “matter of course,” as
defined by the rule, “a party may amend its pleading only with the opposing party’s written
consent or the court’s leave.”7 Courts must “freely give leave when justice so requires.”8
“Refusing leave to amend is generally only justified upon a showing of undue delay, undue
prejudice to the opposing party, bad faith or dilatory motive, failure to cure deficiencies by
amendments previously allowed, or futility of amendment.”9
“Rule 15 . . . was designed to facilitate the amendment of pleadings except where
prejudice to the opposing party would result.”10 Courts will typically only find prejudice when an
amendment unfairly affects non-movants “‘in terms of preparing their [response] to the
amendment.’”11 “However, the expenditure of time, money, and effort alone is not grounds for a
finding of prejudice.”12
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III.

Discussion
A. KWPA
Plaintiffs argue they were uncertain whether the requirements of Fed. R. Civ. P. 23 for

maintaining a class action were present when they filed their Amended Complaint (ECF 6).
Since then they have learned from opt-in plaintiffs and through communications with Defendant
that those elements should be met and for that reason Plaintiffs seek leave to add their claim
under the KWPA.
The KWPA gives employees the right to receive all “wages due” and concerns how and
when those wages are paid.13 Rather than providing substantive rights, the KWPA provides a
mechanism for recovering wages due.14 Plaintiff argues that the FLSA is the legal basis for
Plaintiffs’ claims and to the extent Defendant is required under the FLSA to compensate its
employees for certain activities or time periods for which Defendant has not been compensating
employees, then the KWPA class in this case may recover those amounts under the KWPA.15
Defendant acknowledges that Plaintiffs’ KWPA claims are based on facts identical to
those allegedly giving rise to Plaintiffs’ FLSA claims.16 Defendant agrees that the KWPA does
not provide additional substantive rights, but instead merely provides another mechanism for
recovering the same wages. Defendant argues that all the KWPA amendment would accomplish

prejudice based solely on his expenditure of “much time and money in pretrial discovery . . . [is] no reason for the
district court to have denied the [defendant’s] amendment” to its answer)).
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is to require Defendant to defend against another “procedural mechanism,” thus increasing
defense costs and burden.
B. ERISA
Plaintiffs argue that when they filed their amended complaint, they were not aware of the
Plan terms and therefore were uncertain if the Plan terms would include overtime pay in the
definition of compensation which is used to determine the amount of contributions made to the
Plan by Defendant. Plaintiffs have now learned, through a review of documents provided in
response to a participant request under ERISA § 502(c)(1)(B), that the Plan’s definition of
compensation includes overtime pay. Consequently, Plaintiffs contend that recovery under
ERISA is appropriate.
Defendant argues that Plaintiffs could have obtained the summary plan description
(“SPD”) on the benefits website that can be accessed anytime by active employees; through the
website of the Plan’s third party administrator, American Funds, by former employees; and
Defendant has benefits managers and a human resource manager who are available to respond to
questions about the terms of the Plan.
C. Plan as Party
The Plan itself is the proper party against whom the ERISA claim for benefits must be
brought. Under ERISA, the Plan is an entity that may sue and be sued.17 Furthermore, case law
suggests that the Plan may be the only proper party in a claim for benefits under ERISA
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29 U.S.C. § 1132(d)(1).
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§ 502(a)(1)(B).18 Plaintiff argues that because Defendant both sponsors and administers the Plan,
the Plan and Defendant are the same for purposes of this action and the addition of the Plan will
not cause prejudice.
D. Conclusion
Plaintiffs have established “good cause” under Rule 16(b)(4) to allow their amendment
out of time. “The party seeking an extension is normally expected to show good faith on its part
and some reasonable basis for not meeting the deadline.”19 Plaintiffs did not become aware of
the factual basis for their additional claims until later. And the Court is not convinced that
Plaintiffs should inexcusably have been aware of the Plan terms or their ability to meet the
requirements of Rule 23 at some earlier date. Defendant has not presented any evidence of bad
faith by Plaintiffs in filing their motion to amend.
The Court likewise finds that the motion should not be denied on the basis of undue delay
or untimeliness under the more liberal standard of Rule 15(a)(2). The Court does not find that
Defendant will be unduly prejudiced by the amendment. Defendants have the burden as the party
opposing the amendment to show undue prejudice within the meaning of Rule 15.20 For
purposes of Rule 15, “undue prejudice” means “undue difficulty in prosecuting or defending a
lawsuit as a result of a change of tactics or theories on the part of the movant.”21 “While any
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amendment invariably causes some ‘practical prejudice,’ undue prejudice means that the
amendment ‘would work an injustice to the defendants.’”22 Undue prejudice is often found
“when the amended claims arise out of a subject matter different from what was set forth in the
complaint and raise significant new factual issues.”23
Plaintiffs’ proposed amendment does not raise significantly different factual issues. The
proposed claims arise out of sufficiently similar events and facts so as to allow their addition to
this case without injustice to Defendant. The new claims will have no effect on the currently
pending Motion to Certify Class Conditionally (ECF 17) filed by the Plaintiffs on January 7,
2013, and the deadline for early discovery is set for August 31, 2013. Motions for class
certification are due by September 30, 2013. The dispositive motion deadline is October 30,
2013 or sixty days after a ruling on ECF 17, whichever is later. Given these deadlines,
Defendant should incur no prejudice by the amendment. If necessary, he Court can entertain
motions to extend deadlines, if necessary, to accommodate any unexpected delay caused by the
amended complaint. “In exercising its discretion, the court must be mindful that the Federal
Rules of Civil Procedure are designed to facilitate decisions on the merits rather than on pleading
technicalities.”24 Rule 15 is intended “to provide litigants ‘the maximum opportunity for each
claim to be decided on its merits rather than on procedural niceties.’”25
Defendant argues that Plaintiffs’ new ERISA claim is futile because the proposed claim is
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unripe and Plaintiffs have failed to exhaust their administrative remedies. Defendant argues that
Plaintiffs’ entitlement to additional benefits under their ERISA claim cannot be determined until
there is a ruling on the FLSA claim. Defendant argues that the ERISA claim is not ripe because
there has not been a claim for benefits, much less a denial. Defendant further alleges that the
Plan Administrator has made no decision and, consequently, there is nothing for the Court to
review.
Generally a district court may waive exhaustion under two circumstances: 1) when the
administrative process would be futile, or 2) when the remedy in the benefit plan is inadequate.26
Plaintiffs allege that it would have been futile to pursue administrative remedies, because filing
an ERISA claim for benefits based on an allegation (entitlement to additional benefits) that
Defendant adamantly denies would be “clearly useless.” Plaintiffs also cite support for finding
that their ERISA claims are not unripe.27
A motion to amend must be denied as futile if the complaint, as amended, would be
subject to dismissal for any reason, including that the motion would not survive a motion to
dismiss.28 Dismissal is proper when the face of the complaint indicates the existence of an
affirmative defense such as an applicable statute of limitations.29 Defendant, as the party
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asserting futility of amendment, has the burden of establishing futility.30 Here, Defendant is not
alleging that the amended complaint would be subject to dismissal, but rather that one of the new
claims (ERISA) is subject to dismissal and therefore futile. The Tenth Circuit has recognized
that futility of amendment applies when the “complaint, as amended, would be subject to
dismissal.”31 Because Defendant has not alleged futility of amendment with respect to the
KWPA claim, “Defendant has essentially conceded that the proposed amended complaint does
not simply add new claims that are subject to dismissal. For that reason alone, the Court could
find that Defendant has not carried its burden to show that the complaint, as amended, is subject
to dismissal.”32
Under these circumstances, the Court may properly exercise its discretion to allow the
amendment when the party opposing it will have an opportunity to challenge the sufficiency of
newly added claims through a motion to dismiss.33 Upon the filing of the amended complaint,
Defendant would have an opportunity under Fed. R. Civ. P. 12(b) to seek dismissal of any claims
they now allege to be futile. Allowing the filing of an amended complaint in these circumstances
comports with the liberal amendment policy of Rule 15(a) without creating prejudice against the
opposing party. At this early stage of the litigation the Court believes the better course is to
allow the amended complaint and address any contention of futility upon a dispositive motion.

30

Carefusion, 2010 WL 4004874 at *5 (citations omitted).

31
Tommey v. Computer Sci. Corp., No. 11-2214-EFM, 2012 WL 646022, at *2, n.27 (D. Kan. Feb. 28,
2012) (collecting cases).
32

Id.

33

See id.

9

IT IS THEREFORE ORDERED BY THE COURT that Plaintiffs’ Motion for Leave
to File a Second Amended Complaint (ECF 42) is GRANTED. Plaintiffs shall electronically file
their Second Amended Complaint (ECF 43-1) forthwith.
Dated: July 26, 2013

S/Gerald L. Rushfelt
Gerald L. Rushfelt
UNITED STATES MAGISTRATE JUDGE
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