
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

            

MAXUS PROPERTIES, INC., et al.,   ) 

       )   

   Plaintiffs   ) 

       ) 

v.       ) Case No. 12-CV-2383-JTM 

       )  

AMERICAN SPECTRUM REALTY  ) 

MANAGEMENT, LLC, et al.,   )  

       )  

   Defendants.   ) 

       ) 

 

STIPULATION AND PROTECTIVE ORDER 

 

Plaintiffs Maxus Properties, Inc., MLAKE11, LLC, Centennial Park Apartments TIC 20, 

LLC and Centennial Park Kansas, LLC (“Plaintiffs”) and Defendants American Spectrum Realty 

Management, LLC, American Spectrum Realty Management II, LLC, American Spectrum Asset 

Co., LLC, Matthew Thornton and Centennial Park Investors, LLC (“Defendants”) agree that 

during the course of discovery in this action it has been and may be necessary to disclose certain 

confidential information (including financial records, personnel files, investor information, 

and/or  trade secrets) relating to the subject matter of this action.  Plaintiffs and Defendants 

represent that they have no wish or intention to use such confidential information for any 

purpose other than the prosecution and defense of this litigation. 

Therefore, pursuant to Fed. R. Civ. Proc. 26(c), Plaintiffs and Defendants agree, subject 

to the approval of the Court as follows: 

1. Definitions: For purposes of this Stipulation and Protective Order, the following 

definitions shall apply. 

(a) “Parties” shall include all parties now named or hereafter joined as a 

plaintiff, defendant or third-party defendant in this action, and shall 

include all officers and employees of every corporate party. 
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(b) “Document” shall have the full meaning ascribed to it in Fed. R. Civ. 

Proc. 34. 

(c) “Furnish” shall mean to provide, file, or deliver for inspection or review to 

any person or persons, whether voluntarily or involuntarily, whether 

pursuant to discovery, pre-trial exchange or otherwise, in prosecution or 

defense of this action; or to give testimony or statements of any kind, 

whether voluntarily or involuntarily, and whether in deposition or in court 

proceeding. 

(d) “Person” shall mean any individual, corporation, partnership, association, 

unincorporated organization or other entity. 

 

(e) “Confidential information” shall mean the contents of any document or 

transcript of testimony which shall have been designated by any party as 

confidential because it contains confidential research, development or 

commercial information, as those terms are intended in Fed. R. Civ. Proc. 

26(c)(1)(G) or financial records or other private data as described in Fed. 

R. Civ. P. 5.2 and any pleadings, briefs, filings or other material 

containing or otherwise disclosing the contents of such information. 

2. Designation of information as confidential shall be accomplished as follows: With 

respect to documents, any document produced by any party may be marked, in whole or in part, 

with legend “CONFIDENTIAL” and/or “CONFIDENTIAL – PRODUCED PURSUANT TO 

PROTECTIVE ORDER.”  With respect to deposition testimony, a party shall state, on the 

record, all testimony which the party intends to designate as confidential. Counsel may, 

alternatively, designate within thirty (30) days after receipt of the transcript provided by the 

Court Reporter, a written list of those portions of the transcript which such party then deems 

confidential.  If there is a disagreement between the parties as to the designation of documents 

or information as confidential, the parties will first attempt to resolve the disagreement.  If that is 

not possible, they will ask the Court to resolve the disagreement.  Neither a party’s agreement to 

designate or treat any document or information as confidential or any Court Order resulting in 

such designation or treatment may be used as evidence that the document or information is, in 

fact, confidential, proprietary, or trade secret under any applicable laws. 
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3. Such confidential information shall be used solely for the purpose of the 

prosecution or defense of the litigation in this case, and shall not be disclosed in any manner to 

any person except as provided in this Order. By stipulating to this Order and agreeing to its 

terms, the parties have not waived any objections to the admissibility of any testimony or exhibit 

in the case and have not waived any objections to any requested discovery served upon them. 

4. Documents produced or testimony given under the terms of this Order shall be 

retained in the office of counsel until required by the court to be files in the case, in which event 

the provisions of paragraph 7 shall apply. Counsel for the parties shall be responsible for 

assuring that access to confidential information shall be permitted only to: 

(a) counsel of record who are outside counsel to the parties herein, [and 

corporate counsel regularly employed by such parties,] including all 

regular employees of counsel such as legal associates, paralegals, 

secretaries and other support staff, so long as all such persons are 

informed of this stipulation and order and orally agree to its terms;  

(b) the court, in camera, and to court reporters, including deposition court 

reporters and their staff; 

(c) the actual or potential deposition or trial witnesses to the extent the 

confidential information may reasonably be believed to relate to their 

testimony, subject to the terms of paragraph 5; 

(d) parties who are assisting counsel in the prosecution or defense of this 

action, subject to the terms of paragraph 5; and 

(e) outside experts or consultants employed by counsel for the purpose of 

assisting in the prosecution or defense of this action, subject to the terms 

of paragraph 5. 

No person having access to any confidential information shall disclose in any manner its contents 

to any person other than those described in this Order. No such disclosure shall be made for any 

purpose other than those specified in this Order. 

 5. Counsel for the respective parties shall be responsible for informing witnesses, as 

necessary, of the contents of this protective order. From and after the date this Order is entered, 
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disclosure to any person specified in subparagraphs 4(c), (d), and/or (e) shall be permitted only 

after each such person acknowledges, in writing or on the record at deposition, that he or she has 

read and understands, and agrees to be bound by the terms of, this Order. Such written agreement 

shall be obtained by securing the signature of any recipient of confidential information on a copy 

of this order or oral acknowledgment by a deponent on the record at deposition.  Counsel 

disclosing confidential information to any such party shall be responsible for maintaining a file 

containing the signatures of all such persons to whom confidential information has been 

disclosed.  Upon request, the file shall be made available to opposing counsel at the termination 

of the case, or earlier by agreement of the parties or by order of the court for cause shown.  

Outside experts or consultants employed by counsel for the purpose of assisting in the 

prosecution or defense of this action who agree in writing to the terms of this Order as provided 

above, may view and have possession of copies of confidential information in their own offices 

provided that they otherwise comply with the terms of this Order with respect to the use and 

protection of confidential information. 

 6. Counsel desiring to make disclosure of protected information to any person other 

than those set forth herein shall make such a request to the party producing the information, and 

the parties shall attempt to agree on whether such disclosure shall be made.  In the event the 

parties cannot agree, the dispute may be presented to the court in camera, and disclosure 

thereafter made upon such terms as the court may provide. 

 7. No confidential information, including briefs or other papers containing reference 

to confidential information, shall be filed in the records of the Court except under seal bearing a 

legend as described in paragraph 2, supra.  If a party wishes to use any confidential information 

in any affidavits, briefs, memorandum of law, oral argument, or other papers filed in this court in 
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this litigation, such papers or transcript may be filed under seal only upon separate, specific 

motion and later order of the court.
1
  See D. Kan. R. 5.4.6. 

 8. Nothing in this Stipulation and Order shall prevent any party from redacting 

personal identifiers such as social security numbers or other confidential information from 

documents prior to production based upon proper objections to the request for discovery of such 

information. 

 9. The parties may, by written agreement, waive any of the terms of this Order.  

Nothing in this Order shall prevent a party from seeking additional protection as to information 

deemed confidential.  After conferring with the appropriate party, any party may apply to the 

court for a ruling that discovery material designated as confidential is not in fact entitled to 

confidential treatment. 

 10. Nothing herein shall be deemed to restrict in any way a party or its attorneys with 

respect to its own documents or to prevent a party from using or disclosing information obtained 

from public documents or other documents legally and properly obtained other than pursuant to 

being furnished in this case. 

 11. Protected information shall at all times during the litigation be maintained in the 

utmost confidentiality by all parties having access to it.  On conclusion of the case all 

confidential information in the possession or under the control of counsel, the parties or their 

agents, consultants or experts along with all copies, excerpts or summaries therefrom shall be 

destroyed or returned to the producing or testifying party.  The termination of the case shall not 

relieve any person covered by this Order from the obligation to comply with the terms of it and 

                                                 
1  See Holland v. GMAC Mortgage Corp., No. 03-2666, 2004 WL 1534179, at *1-2 (D. 

Kan. June 30, 2004) (citations omitted). 



 

- 6 - 

the provisions of this Order as to confidentiality shall not terminate with the disposition of this 

action, but shall continue until further order of the Court. 

12. This Order shall remain in full force and effect unless and until terminated by 

consent of the parties or modified, superseded, or terminated by Order of the Court. 

13. Any party may move to modify this Order for good cause shown. 

 IT IS SO ORDERED. 

 Dated October 2, 2012, at Kansas City, Kansas. 

  s/ James P. O’Hara  

James P. O’Hara 

U. S. Magistrate Judge 
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STIPULATED AND AGREED: 

 

FOULSTON SIEFKIN, LLP 

 

By: ___/s/ Toby Crouse____________ 

 Toby Crouse, KS Bar #20030 

 9225 Indian Creek Parkway, Suite 600 

 Overland Park, Kansas 66210 

 (913) 498-2100 – (913) 498-2101 FAX 

 tcrouse@foulston.com 

 

ATTORNEYS FOR DEFENDANTS 

 

 

 

 

CARTER LLP – ATTORNEYS 

 

By: /s/  Eric Carter    

       Eric C. Carter, KS #18192 

 

114 N. Cherry St. 

Olathe, KS 66061 

(913) 440-0002 

(913) 397-6700 FAX 

Email:  eric@carterllp.biz 

 

ATTORNEY FOR PLAINTIFFS 
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