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United States Court of Appcals.
Tenth Circuit.
Donald Eugene HALPIN, Plaintitf-Appellant.
V.

Charles E. SIMMONS, Secretary of Kansas Depart-
ment of Corrections; William 1.. Cuminings.
Deputy Secretary ot Kansas Department of Correc-
tions: David R. McKune, Warden of Kansas De-
partment of Corrections: Michae!l W. Moore. Sec-
retary of Florida Departiment of Corrections: Robert
M. Porter. Interstate Compact Coordinator for Flor-
ida Department of Corrections: Patti Dyvess. Assist-
ant Administrator for Florida Department of Cor-
rections: Ellen B. Roberts, Classification Services.
Burcau of inmate Classification and Management
for FFlorida Department of Corrections: Prison
Health Services, Inc.; Akin Ayeni, Prison |lcalth
Services State Medical Director for Kansas Depart-
ment of Corrections; Stephen Dayan. Prison Health
Services Medical Physician: Sandip Naik. Prison
Health Services Medical Physician; and Nadine K.
Belk. Prison Health Services Administrator at Lans-
ing Correctional Facility, Defendants-Appellees.
No. 01-3391.

April 24, 2002.

State prisoner brought civil rights action against
prison, under § 1983. The United States District
Court for the District of Kansas dismissed com-
plaint and prisoner appealed. The Court of Appeals,
Ebel. Circuit Judge. held that: (1) violaiion of Inter-
state Corrections Compact (1CC) was not violation
of federal law. which could be subject of § 1983 ac-

tion; (2) prisoner stated claim of indifference to his
medical condition, in violation of Eighth Amend-
ment; (3) prisoner failed to state claim that he was
denied access to court through refusal to provide
Florida case and statutory material allegedly needed
for habeas claim: and (4) prisoner’s claim that he
was denicd gain-time credits shouid have becn
brought through habeas petition.

Aftirmed in part: reversed and remanded in part.
West Headnotes
[1] Civil Rights 78 €=21095

78 Civil Rights

781 Rights Protected and Discrimination Prohib-
ited in General

78K 1089 Prisons
78K 1095 k. Transfer. Most Cited Cases

(Formerly 78k135)
Violation of Interstate Corrections Compact (1CC)
was not violation of federal law, which could be
subject of § 1983 action by inmate alleging 1CC
was violaled in connection with his transfer from
state  prison in Florida to onc in Kansas. 2
ULSCUAL S 1983 Woest's LS AL 88 941.55-941.57:
.S AL 76-3001 to 76-3003.

12| Civil Rights 78 €=>1095

78 Civil Rights

781 Rights Protected and Discrimination Prohib-
ited in General

78Kk 1089 Prisons
78K 1095 k. Transfer. Most Cited Casces

(IFormerly 78k135)
Violation of Interstate Corrections Compact (1CC)
was not violation of federal law. which could be
subject of § 1983 action by inmate claiming to be
third-party  beneficiary of compact agreement
between state of Florida, where he was originally
confined in state prison, and state of Kansas. (o
which he was transferred. 42 ULS.C.A. § 1983
West's FLSCAL 88 041.55-941.57: K.S.A. 76-3001 to
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76-3003.
|3} Sentencing and Punishment 350H €21546

350H Sentencing and Punishment

3501TVIL Cruel and Unusual Punishment in Gen-
eral

3S0HVIAD Conditions of Continerment
350HK1546 k. Medical Care and Treat-

ment. Most Cited Cases
The mere provision of continuing medical treat-
ment, regardless of the adequacy of that treatment,
does not foreclose a claim against a state prison for
deliberate indifference to medical needs of an in-
mate. under the Eighth Amendment. US.CA.
Const.Amend. 8.

|4] Prisons 310 €=5192

310 Prisons
31011 Prisoners and Inmates
STOHD) Health and Medical Care
31OK191 Particular Conditions and Treat-
ments
310k192 k. In General. Most Cited
(Formerly 310k17(2))

Sentencing and Punishment 350H €= 1546

350H Sentencing and Punishment

350HVII Cruel and Unusual Punishiment in Gen-
eral

330HVIH) Conditions of Confinement
35011k 1546 k. Medical Care and Treat-

ment. Most Cited Cases
State prisoner alleged deliberate inditTerence to his
medical condition, in violation of Eighth Amend-
ment. through allegations that authorities ignored
repeated requests for treatment of severe heart con-
dition and for gastric pain, and in casc of heart
problem refused to provide medications and to hon-
or stair climbing prohibition ordered by cardiolo-
gist. U.S.C AL Const.Amend. 8.

I5] Civil Rights 78 €=51395(7)

78 Civil Rights
73111 Federal Remedies in General
78K 1392 Pleading
78k 1395 Particular Causcs of Action
78k 1395(7) k. Prisons and lJails; Pro-
hation and Parole. Most Cited Cases
(Formerly 78k235(7))
State prisoner incarcerated in Kansas failed to stat
claim that he was denied constitutional right of ac-
cess 1o courts, by denying him access to Florida
cose and statutes material necessary to proceed with
habeas petition to Eleventh Circuit; prisoner failed
1o explain need in sufficient detail. especially as to
whether habeas claim actually involved state as op-
posed to federal law.

|6] Civil Rights 78 €=>1311

78 Civil Rights
78111 Federal Remedies in General
78k 1306  Availability. Adequacy. Exclusiv-
itv. and Fxhaustion of Other Remedies
78M1311 k. Criminal Law Enforcement:
Prisons. Most Cited Cases
(Formerly 78k 194)
State prison inmate's claim. that he was denied
gain-time credits. must be brought in habeas action
rather than civil rights action under § [983. 28
LS CLAL 3224742 L0S.CAL § 1983,

*962 Beiore TACHA. Chief Judge, EBEL and
LUCERO. Circuit Judges.

ORDER AND JUDGMENT ™

FN* After examining appellant's brief and
the appeliate record, this panel has determ-
incd unanimously that oral argument
would not materially assist the determina-
tion of this appeal. Seefed. R.App. 2
3-HaX2) and 10th Cir. R. 34.1(G). The case
is therefore ordered submitted without oral
argument. This Order and Judgment is not
binding precedent, except under the doc-
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trines of law of the case, res judicata, and
collateral estoppel.  The court  generally
disfavors the citation of orders and judg-
ments: nevertheless. an order and judgment
may be cited under the terms and condi-
tions of 10th Cir. R. 36.3.

EBEL. Circuit Judge.

**1 Donald Eugene Halpin filed the instant pro se
action under 42 U.S.C. § 1983, The ¥963 district
court dismissed Halpin's claim in its entivels. prior
to service of the complaint on the defendants. pur-
suant to 28 ULS.C. § [91SA(B.Y On appeal.
Halpin asserts four claims: violation ol certain
rights under the Interstate Corrections C'ompact. de-
liberate indifference to serious medical needs in vi-
olation of the Eighth Amendment, denial of access
to the courts in violation of the Fourteenth Amend-
ment. and denial of gain-time in violation of the
Fourteenth Amendment. We reverse and remand on
the Eighth Amendment deliberate indifference to
medical nceds claim, and we affirm as to the re-
mainder ol Halpin's claims."™?

FNIT. Scction 1915A provides i relevant
part:

(a) Screening.-The court shall review,
before docketing. if feasible or. in any
event. as soon as practicable aiter dock-
eting, a complaint in a civil action in
which a prisoner seeks redress from a
governmental entity or officer or em-
ployee of a governmental entity .

(h) Grounds for dismissal.-On  review,
the court shall identify cognizcole claims
or dismiss the complaint, or any portion
of the complaint. it the compluint-

(1} is frivolous, malicious. or fails to
state a claim upon which velief may be
aranted: or

(2) secks monetary relief fram: a derend-
ant who is immune [rom such relief,

Here, the district court did not specifv
the grounds for the § 1915A dismissal.
We have noted that this circuit has not
determined what standard of review ap-
plies to district court dismissals under &
1915A on the basis of frivolity. e.g.
[readhwell v Bureaw  of  Prisons,  Nu.
01-1366. 2002 WL 462000 at * | (10
Cir. Mar.8. 2002) (unpublished); lunk

Givens, 234 F.3d 11280 1130 (10th
Cir.2000). although we have cited favor-
ably a Seventh Circuit case for the pro-
position that § 1915A dismissals for fail-
ure Lo state a claim are reviewed de
novo. McBride v. Deer. 240 1°.3d 1287,
1289 (10th Cir.2001). We need not de-
cide which standard applies here becausc
“our result would be the same under
cither standard.” T7reuchwell, 2002 WL
162000 at * 1.

FMN2. Halpin's motion for a protective order
is granted.

A Interstate Correction Compuct

[1112] Halpin was convicted in Florida state court in
1980 and sentenced to life in prison. In 1989,
Halpin was transferred from the custody of tne
Florida Department of Corrections to the custody of
the Kansas Department of Corrections. State stat-
utory authorization for such transfers is provided by
the Interstate Corrections Compact (“1CC”), en-
acted by both states. Scella. Stat. §§ 941.55-
9-1-57: Kan. Stat. §3 76-3001 to 3003.

Halpin argues that violation of the 1CC amounts to
a violation of federal law actionable under § 1983,
The two circuits to consider similar arguments cach
have rejected them. Ghana v, Pearce, 159 17.5d
1206, 1208 (9th Cir.1998); Sieveare v, MceManus,
024 I-.2d 138, 142 (8th Cir.1991). The only relevant
contrary authority is Opinion of the Justices to the
Scrnate, 344 Mass. 7700 184 N.I=.2d. 353, 355-36
(1962). Applying Cuyler v. Adams, 449 1.5, 453

5
BAN
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440. 101 S.CL 7030 66 L.Ed.2d 611 (1981, both
Ghana and Stewart concluded that the 1CC did not
amount to federal law because the subjcect matter of
the ICC (the interstate transfer of state prisoners)
was not appropriate for congressional legisiation.
Ghana. 159 '.3d at 1208 (*[T]he Compact's pro-
cedures arc a purely local concern and there is no
federal interest absent some constitutional violation
in the treatment of these prisoners.”(citations omit-
ted)): Stovears, 924 F.2d at 142 (substantially seme).

*964 We find the reasoning of the Lighth and Ninth
Circuits persvasive. Accordingly. we conclude that
the district court did not err in conciuding that al-
leged violations of the ICC do not constitute viola-
tions of federal law and therefore are not actionable
under § 19831

EN3. For the same reason, we hold that
Halpin's breach of c¢ontract claim based
upon the theory that he is a third party be-
neficiary  of  the  compact  agrcement
between Kansas and Florida fails to state a
claim actionable under § 1983,

Halpin also challenges the defendants' rcquirement
that he participate in a mandatory belavioral modi-
fication program. He relies in part upon the lact that
he asserts that Florida law prohibits such programs.
This argument relies on the same 1CC argument re-
jected above. Halpin further argues that such forced
participation in the behavioral modification pro-
gram constitutes a violation of his due process and
equal protection rights. Halpin's complaisit made ro
mention of the behavioral modificat.on  prozram
that he now challenges. Particularly in light of
Halpin's failure to provide sufficient lactuul support
for this claim even on appeal, we decline o con-
sider it. Ridd' v. Mondragon, 83 V. 3d 1197 1202
(10th Cir.199¢) (conclusory factual oMegations by
pro sc litivant are insufficient to statc a claim on
which relief can be based): Uit States v
Mirchell 783 F.2d 971, 975 (10th Cir.7986) (issues
not raiscd before district court generally will not be
considercd on appeal).

B Deliberate indifference to serious medical needs

**2 The district court rejected Halpin's Eighth
Amendment claim on the following basis: “Plaintif!
clearly demonstrates that he has received continu-
ing medical treatment. His claim that such treat-
ment does not meet the community standard of carc
is at best a claim of medical malpractice which is
insulficient to state a viable constitutional claim.”
(Slip op. at 4.) We disagree.

{3] The mere provision of continuing medical treat-
ment, regardless of the adequacy of that treatment,
does not foreclose a claim for deliberate indiffer-
ence to medical needs. See, e.g. Oxendine v. K-
plan, 241 F.3d 1272, 1279 (10th Cir.2001) (holding
that prisener had stated valid Eighth Amendment
claim where complaint alleged that prison doctor
was unqualified to perform finger reattachment sut-
gery and the doctor provided follow-up care but
failed to seek specialized medical assistance): flini
v Uphoff. 199 F.3d 1220, 1224 (10th Cir.1999) (to
eslablish requisite deliberate indifference, plaintill
must show that “that defendant(s) knew he faced a
substantia! risk of harm and disregarded that risk.
by [ailing to take reasonable measures to abate it
™) (emphasis added. quoting Farmer v. Brennan,
SEEUS 8250 847, 114 S.Cto 19700 128 1.Ed.2d
L1 (199.)).

{47 Here. Halpin alleged facts sufficient. if proven.
to cstablish a deliberate indifference to medical
needs claim. He alleged that he suffered two heart
attachs while imprisoned in Florida. and that the
continuing condition of his heart necessitated treat-
ment by outside specialists. Once imprisoned in
Kmnsas, he requested for approximately a year and
a half to see a cardiologist for severe chest pains
before the defendants finally processed his request.
‘The cardiologist prescribed certain  medicines.
warned llalpin not to climb stairs. and informed
him that a third heart attack likely would be fatal.
Altheugh the prison doctors lack training as cardi-
ologists, the defendants allegedly refused 1o
provide certain ot the prescribed medications, re-
fused 1o honor Halpin's no-stairs *965 limitation,
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dismissed the cardiologist's medical findings as er-
roneous, and stated that Halpin would not be al-
lowed to see the cardiologist again.' ™

FN4. Halpin attached a letter written by
the cardiologist to Halpin's wife. dated onc
week prior to the district court's dismissal
of his suit, in which the cardiologist stated
“I am not sure that | believe [prison medic-
al dircctor] Dr. Nik understands the sever-
ity or gravity of your husbhand's cardiovas-
cular condition, but his stateraent  about
talce positives is of quite a bir of concern
o me.”

Further. Halpin alleged serious vastrointesiinal
problems. On one occasion, he alleped. his com-
plaints about severe stomach pains were ignored for
several months before a physician’s assistant ex-
amined Halpin and determined that he had a severe
colon infection. It was several momhs  before
Halpin was permitted to see an outside medical spe-
cialist to treat this infection. On cther occasions.,
Halpin was forced to wait several weeks 1o see a
doctor regarding severe stomach pains o to receive
medication prescribed to treat his condition. Halpin
also alleges that his failure to take reasonable steps
to treat his acid reflux, hernia, and water retention,
and to accommodate his health-related dictary ard
exercise nceds. Of course, we express no opinion
about Haipin' ability to provide evidcnice in sup-
port of his ailegations. We simply hold that these
allegations are sufficient to state an Lichth Awmend-
ment claim,

C. Denial of access to the courts

**3 [5] Halpin argues that the delendants unconsti-
tutionally infringed upon his right of access to the
courts by denying him access to Flerids stale law
materials. Because Florida and the Eleventh Circui
continue to have jurisdiction over challenges to his
convictior: and sentence, seeKan, Stat, & 76-3002,
art. [V(c) (*Inmates confined in an in-titotion pur-
suant to the terms of this compact shall at all times

be subject to the jurisdiction of the sending
state....””). Halpin argues that this denial impeded
his abilitv to support his recently denied Eleventh
Circuit appeal, as well as his present claim.
(Complaint at 40-41: Aplt. B. at 17-A.)

The district court rejected this  claim, stating
without claboration that Halpin “identifies no actual
prejudice resulting from the alleged misconduct.”
The Supreme Court has explained that a plaintiff al-
lewing denial of access to the courts must show, not
merely the inadequacy of the legal materials avail-
able to the plaintiff, but also that “the alieged short-
comings in the library ... hindered his efforts to pur-
sue a legal claim.™ Lewis v, Cuser, 518 ULS. 343,
3510010 5.0 2174, 135 L.Ed.2d 606 (1996).

The issue here is whether the district court was cor-
rect that Halpin failed sufficiently to plead
hindrance of a non-frivolous legal claim. In his
complaint. Halpin alleged that the defendants re-
fused to provide him with Florida case authorities
necessary to prepare an appellate brief in support of
his then-pending habeas petition before the Elev-
enth Circuit. While Halpin ultimately filed a briet
in the case, he was obliged to do so “without the
benefit of any new Florida case authority on the ..
law concerning the issues raised in his initial appel-
fate briet.” Halpin's appeal was denied for reasons
Halpin does not explain. after the filing of the com-
plaint buv prior to filing the present appeal. Halpin
further alleged that the defendant failed to provide
him with sections of Florida Statutes Annotated and
Forida court rules and regulations needed to pre-
pare properly his present suit.

In Penrod v Zavaras, 94 F.3d 13990 1403 (10th
Cir.1996) (per curiam), we held *966 that a
plaintift  failed sufliciently to plead hindrance
where the plaintift alleged only that the prison's
denial of library access left him = “with nothing to
read which caused Plaintiff mental deterioration,
anxicty. and deep depression.” 7 In a subsequent
unpublished order and judgment. we summarized
the relevant law as follows: “Since [a 1997 order
and judgment], we have not revisited the question
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of just how specifically a plaintifT must plead his
allegation of actual injury in an access-to-courts
claim. but we think it is clear that the actual injury
requirement of Lewis and Penrod meuans only that a
plaintilT must allege in his initial complaint that his
prison's denial of access to legal maserials has
‘hindered™ his litigation efforts.” Doliicr vo Good-
man, 139 T.3d 911, 1998 WL 67359 af *2 n. 3
(10th Cir. Feb. 19, 1998) (unpublished)

**4 Howover. MeBride vo Decr, 240 034 1287,
1290 (10th Cir.200 D). implicitly rejected Dahler's
view that actual injury means “only”™ that the
plaintift must allege that the denial of access
“hindered™ his litigation efforts. In Afclride. the
petitioner alleged that he was prevented from re-
ceiving legal materials from the court cler and the
law tibrarv and thus prevented from filing pre-trial
motions in his case. The complaint stated: * *1 had
no way ol knowing how to file a pre trin motion.
nor how to file an appeal after [ was convicted. !
lost my appeal because ot this denral. zad conld not
file illegal scarch and seizour [sic] modons.” “fd
(quoting complaint). We held, based upon the fol-
lowing analysis. that these allegation- were insufli-
cient to survive summary judgment:

For exarple, he did not describe sulficien(ly the
legal materials he was seeking: he d'd ot clarify
that the OCEHC Tibrary and its resouvrees were in-
adequate for his needs: and he did ot explain
that his legal claim was nonfrivolous. Although
pro s¢ complaints, like the ones nvolved nere.
are held to less stringent standards :Lar formal
pleadings drafted by lawyers. the picad g hurdle
is not automatically overcome.

Id. (internal quotation marks and citations omitted).

Halpin's alfegations arc stronger in one respect than
those foand insufficient in AfeBride: rithe than al-
leging the denial of “legal materials.™ tialpin sp.-
cifically comyiains that he was den od [loride, au-
thoritics. Florida’s annotated  statutes. and  Cowt
rules and regulations. However. in ctlior respaects,
his allegations are weaker than those in /JeBride, i

that he quite plainly did not allege in his complaint
that the existing legal resources were insufficient or
that his Eleventh Circuit claims were nonfrivolous.
Further. we find it significant that Falpin failed to
allege. cven in the broadest terms. that the issucs
raised in his Eleventh Circuit appeal were issues (o
which stare cases. statutes, or rules-as opposed 10
the lederal authorities that were available to him-
would have been relevant. It is also unclear whether
Halpin had access to some carlier authorities be-
ctuse he alleged only that he was denied “the benc-
fi of any new Florida case authority on the same
point of law concerning the issues raised in his ini-
tial appellate brief.” (Complaint at 40 (emphasis
added).)

In light of McBride, we conclude that Halpin's com-
plaint wes  insufficient to state a  constitutional
claim for denial of access to the courts. Accord-
irely, we conclude that the district court did not err
in dismissing this claim.

D. Denial of gain-time credits

=] Falpin argues that district court erred in dis-
missing his claim that he improperly has becn
denied  gain-time credits (which are called good
time cred’ts in other®967 jurisdictions). He argucs
that Florida prison officials ~must give Appeilant
mavimum amount of gain-time credits for satisfact-
ory behavior/work performance, and to record same
for future use i Appellant is successful in havfing]
his iife sentence vacated or if he receives a com-
mutation of his life sentence.” The district court
disniissed this claim, holding “his challenge to the
executionn of his sentence should be pursued under
I8USCoy 22417 (Slip op. at S.)

**§ We affirm the dismissal of this claim for the
reason stated by the district court. See Smiilr v.
Maschner. 899 F2d 940, 931 (10th  Cir. 149()
(clabn for restoration of good time credits must be
Brought in habeas action rather than §& 1983 action)
(citing Preiser v Rodricuez, 411 ULS. 475, 500, 93
SO 18270 36 L.Ed.2d 439 (1973)). The result is
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not changed here by Halpin's assertion that any
good time credits restored shorten his sentence onty

if he succeeded in obtaining retief from his life sen-
tence.
CONCLUSION

For the foregoing reasons, we RI'VERSI and RY-
MAND the district court's dismissal o Falpin's
Eighth Amendment deliberate indiltorence claim.
As to Halpin's remaining claims, we AFI'IRM,.

C.A 10 (Kan.).2002.

Halpin v. Simimons

33 Fed.Appx. 961, 2002 WL 700936 (C.A 10 (Kan.))
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