
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA, )
)

Plaintiff, ) 
)

v. ) No. 08-10114-02
)

JUAN SOTO-MUNOZ, )
)

Defendant. )
)

MEMORANDUM AND ORDER

Before the court are the following:

1. Defendant’s pro se motion pursuant to 28 U.S.C.
§ 2255 (Doc. 63);

2. Defendant’s application to proceed in forma
pauperis (Doc. 64); and

3. Government’s response (Doc. 65).

The files and records in this case disclose that on September 19,

2008, defendant entered a plea of guilty to an indictment charging a

violation of 21 U.S.C. § 841(a)(b)(1)(B) (Docs. 30, 31 and 47).  On

February 4, 2009, defendant was sentenced to a term of 87 months

imprisonment (Doc. 38).  Defendant appealed and on September 17, 2009,

the Tenth Circuit dismissed the appeal (Doc. 53).  Defendant sought

certiorari which was denied (Doc. 58).  Defendant then filed a motion

to reduce sentence which the court denied by memorandum and order of

June 16, 2010 (Docs. 59 and 61).  Defendant sought authorization to

file a second or successive § 2255 motion and by its order of August

31, 2010, the Tenth Circuit dismissed the motion because defendant had

never filed an initial § 2255 motion (Doc. 62).  Thereafter, defendant

filed the motion now before the court.
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Defendant contends that his trial counsel was ineffective in four

respects: (1) counsel mislead him into signing a plea agreement after

personally guaranteeing him that he would receive no more than a 60-

month sentence; (2) counsel failed to challenge a juvenile offense

which enhanced his base offense level; (3) counsel failed to negotiate

a Rule 11(c)(1)(C) plea to a 60-month sentence and (4) counsel failed

to request a competency hearing which “. . . would have allowed for

me to at least receive a diminished capacity role and therefore

receive a lesser sentence.”

When defendant entered his plea, the court determined, after

defendant was sworn, that he was 33 years old, had a ninth or tenth

grade education, did not require the assistance of an interpreter, had

no history of mental problems and was satisfied with his counsel’s

representation (Doc. 47 at 2 and 3).  The court explained the charge

to which defendant proposed to enter a plea of guilty, the requisite

elements of proof, the mandatory minimum and maximum prison sentences,

and how the court would determine his sentence using the Sentencing

Guidelines and the statutory factors.  The court advised defendant:

“I've got to tell you here that I have no idea what kind of sentence

would be called for under the guidelines.  What I can tell you is that

regardless of what the guidelines may say, because there's a mandatory

minimum sentence of five years, the sentence can't be less than five

years. It could be and may be more than five years.” Defendant

indicated that he understood.  (Id. at 10 and 11).  The court also

explained the appellate and collateral attack waiver in the plea

agreement and admonished defendant: “Nor will you come back to me at

a later date under Section 2255 or Rule 60 or any other rule or
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statute and ask me to reopen your case and lower your sentence. The

bottom line of Paragraph 8 is that you are agreeing that you won't

ever ask any court anywhere, at any time, for any reason to change

whatever happens to you in this court.  You understand?”  Defendant

responded that he did understand.  (Id. at 11).  The court then turned

to defendant’s written petition to enter his plea which contains

similar admonishments and representations.  Defendant stated that he

understood the petition, had no questions about it and knew he was

signing it under oath. (Id. at 12).

When defendant appeared for sentence, he again assured the court

that he did not require an interpreter, that he had read the

unobjected-to presentence report, understood it and did not want to

change or correct any portion of it with the exception of a change of

address.  The court informed defendant that with a total offense level

of 27, a criminal history category of III he was facing an 87-108

month guideline sentence.  When asked if he wished to address the

court with respect to the sentence, defendant responded:

DEFENDANT MR. SOTO-MUNOZ: Yeah. It's kind of a little bit

high; but if that's all you guys can do for me, you know, that's

okay, you know.

THE COURT: Well, okay. All right. Anything further?

DEFENDANT MR. SOTO-MUNOZ: Yeah. You know, you know, sometimes

people make some mistakes and I did one mistake, you know, cost

me a lot, you know. I have to learn about that mistake. That's

all I've got to say. I'm sorry.

(Doc. 48 at 6).  

Notwithstanding his sworn acknowledgment that he understood he
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was waiving his right to appeal, defendant filed a notice of appeal

on the same day of his sentencing.  For reasons not apparent in the

record, the Tenth Circuit appointed counsel (Doc. 51) whose efforts,

whatever they were, were unsuccessful. 

The government points out that defendant waived his right to file

a § 2255 motion, just as he waived his right to pursue a direct

appeal.  By dismissing defendant’s direct appeal, the Tenth Circuit

both explicitly and implicitly found that the waiver was and is

enforceable.  Here, defendant makes no claim, nor can he, that he did

not understand the waiver of his right to file a § 2255 motion, a

waiver which was contained in the same paragraph of the plea agreement

as the appellate waiver.  Thus defendant is foreclosed from making a

claim under the waiver prong of Cockerham1.  The question, then, is

whether defendant’s claims are sufficient to trigger the “validity of

the plea” prong of the Cockerham exception.

Defendant’s claims that his counsel “guaranteed” him that he

would receive no more than a 60-month sentence and/or that his counsel

failed to secure a binding plea to a 60-month sentence are contrary

to the record.  Defendant was specifically informed by the court that

his plea could subject him to a sentence greater than 60 months, an

admonition concerning which defendant acknowledged his understanding.

He did not say, as common sense would dictate, “But judge, my lawyer

promised me a 60-month sentence.”  Then, at sentencing, defendant did

not object to the presentence report and he did not inform the court

about his counsel’s alleged failures and supposed guarantee that he
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would receive a 60-month sentence. 

Assuming, for purposes of argument only, that defendant’s counsel

failed to negotiate a Rule 11(c)(1)(C) plea to the mandatory minimum

60-month sentence, there is nothing in the record to indicate that the

government would have gone along with such a plea agreement.

Moreover, even if the parties had proposed a 60-month sentence, the

court would not have approved the plea in view of defendant’s criminal

history and the much higher sentencing range called for in the

guidelines.  Thus, assuming Strickland2 would apply, counsel was not

ineffective.

Defendant’s criminal history category was correctly calculated

and he received no criminal history points for the unidentified

juvenile charge.  See exhibit A, attached.  Defendant offers no

explanation regarding what, if any, basis his counsel could have put

forth to challenge his competency for a diminished capacity role in

the offense.  His unobjected-to presentence report reflects no history

of mental illness.  See exhibit B, attached.

Finally, the court notes that defendant’s claims are inconsistent

with his twice-sworn representations of satisfaction with the services

of his counsel.  Courts are entitled to honesty and candor, even from

criminals.  If all a defendant has to do to obtain relief under § 2255

is make unsupported claims which could have been, but never were,

brought to the court’s attention and which are totally contrary to

sworn representations made by the defendant, then the court’s efforts

to secure voluntary and knowing pleas are a waste of time and judicial



-6-

resources.  Based on 20 years’ experience, § 2255 has outlived its

usefulness (assuming it had any in the first place) and needs to be

repealed or amended to severely restrict its use.

Accordingly, the court finds that the files and records

conclusively show that defendant is entitled to no relief.  His

application to proceed in forma pauperis is granted but his motion

pursuant to 28 U.S.C. § 2255 is denied.

IT IS SO ORDERED.

Dated this   24th   day of May 2011, at Wichita, Kansas.

s/ Monti Belot   
Monti L. Belot
UNITED STATES DISTRICT JUDGE








