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IN THE UNITED STATES DISTRICT COURT
 FOR THE DISTRICT OF KANSAS

MARIANN JARBOE, )
)

Plaintiff, )
)

vs. )   Case No. 07-4006-SAC
)

FEDERATED LIFE INSURANCE COMPANY )
)

Defendant. )
)

PROTECTIVE ORDER

This action involves claims by Plaintiff that the Defendant acted in violation of the laws of

the State of Kansas by failing to provide disability benefits. To expedite the flow of discovery,

and in order to protect the privacy of Defendant’s confidential and/or proprietary business,

customer, and/or employee information, as well as to protect the privacy of Plaintiff’s

confidential personal and medical information, all parties to the action, have signed and agreed

to the terms set forth in the proposed Protective Order in connection with the above-captioned

litigation, which are set forth below.

Pursuant to this Court’s authority under Fed. R. Civ. Proc. 26(c), it is accordingly

ORDERED, ADJUDGED AND DECREED as follows:

1. Definitions.

As used herein the terms set forth below shall have the following meaning:

(a) “Confidential Information” shall mean any type or classification of

information containing trade secret(s) or other confidential and/or proprietary business

information, customer information, medical records, health care documents and diagnosis,

and/or employee information designated as confidential by the party producing the information,
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whether such information be revealed during a deposition, contained in a document, or

contained in any pleading, including, without limitation, interrogatory answers, responses to

requests for admissions, briefs, or other papers prepared in connection with this litigation.

 (b) “Document” whether used in the singular or plural, means any written,

graphic or recorded matter, however produced or reproduced, in whole or in part, and whether

an original or a copy.

(c) “Party” means any person, association, partnership, corporation, or other

entity that is named as a party in this action.

(d) “Producing Party” means any party to this action who responds to a

discovery request or otherwise provides information to another Party or the Court in connection

with this action.

(e) “Qualified Person” means:  i) counsel for any Party, and its paralegal,

clerical, and secretarial employees engaged in the preparation for and trial of this action; ii) any

Party or, in the case of a non-individual Party, those employees and former employees of such

Party to whom disclosure is necessary in connection with the preparation for and trial of this

action; iii) independent third parties employed or consulted by any Party and/or its counsel to

assist in the preparation for and trial of this action, such as independent technicians, chemists,

engineers, physicians, psychologists or other experts or consultants; iv) Witnesses or

deponents (other than employees of the parties), and  counsel, during the course of or, to the

extent necessary, in preparation for depositions or testimony in this Litigation;  v) the Court and

its staff; vi) court reporters and their staffs involved with the taking and reporting of depositions

in this case; and vii) any other person who is designated as “Qualified Persons” by agreement

of all Parties or by order of the Court.
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(f) “Receiving Party” means any Party who receives information from a

Producing Party.

(g) “Third Party” means any person, association, partnership, corporation, or

other entity that is not a Party.

2. Designation of Information as Confidential

(a) To designate a Document as one containing Confidential Information, the

Producing Party shall mark the cover of the first page and every page thereafter, by label,

stamp, or other method, “CONFIDENTIAL.”

(b) To designate one or more Answers to Interrogatories or Answers to

Requests for Admissions or Responses to Requests for Production of Documents as containing

Confidential Information, the Producing Party shall submit those Answers or Responses in a

separate document and stamp each page thereof with the legend indicated above in

subparagraph 2(a).

(c) The transcripts and all exhibits to the depositions of i) a Party; ii) a Party’s

present or former officers, directors, employees, or agents; iii) a treating or examining health

care provider; iv) a reviewing health care provider; or v) an independent expert retained by a

Party for purposes of this litigation may be designated by a Party as Confidential. When

Confidential Information is supplied and/or when the deponent's testimony contains or reveals

Confidential Information, the reporter will be informed of this Order by the Producing Party and

will be required to operate in a manner consistent therewith, including where practical, placing

such Confidential Information under cover separate from the non-confidential testimony and

documents.  The reporter shall place on the cover of any deposition transcript which contains

any Confidential Information the words "Contains Confidential Information."  The foregoing

designation shall not, however, render the entire deposition transcript "CONFIDENTIAL."
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Counsel for Plaintiff and counsel for Defendant shall take appropriate steps to prevent any

portions of any deposition transcript designated "CONFIDENTIAL" from being disclosed to any

person except as provided in this Order.  Each Producing Party shall provide the other parties

with a list of the page(s) of each deposition transcript and any exhibits attached thereto that the

party has designated as "CONFIDENTIAL.”  Unless the parties otherwise agree, such list shall

be provided to the other parties within twenty (20) business days after receipt by counsel for

Plaintiff or counsel for Defendants of a copy of any deposition transcript. 

(d) In the event a Producing Party elects to produce large volumes of files

and records for inspection and a Receiving Party desires to inspect such files and records, in

order to facilitate prompt discovery, no designations of confidentiality need be made by the

Producing Party in advance of the initial inspection.  For purposes of the initial inspection, all

Documents within the produced files and records shall be treated as Confidential Information.

Thereafter, upon selecting by a Receiving Party of specified Documents for copying, the

Producing Party shall mark the copies of such Documents that contain Confidential Information

with the legend referred to above in subparagraph 2(a).

(e) The inadvertent failure by a Producing Party to designate a Document as

one containing Confidential Information shall not constitute a waiver of such Producing Party’s

right to so designate the Document when the error is discovered.  Such designation shall be

effective when communicated in writing to counsel for the Receiving Party.

3. Use of Confidential Information in Court Filings

(a) If a Party wishes to submit or file under seal any motions, pleadings,

affidavits, deposition transcripts, briefs, or other documents that contain, reproduce, quote, or

otherwise reveal Confidential Information the Party must first file a motion with the Court and be

granted leave to file the Documents containing Confidential Information under seal.  If leave is
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granted to file the Documents that contain Confidential Information under seal they shall be filed

in a sealed envelope marked on the outside with the title of the action, an identification of each

Document or other item within, and a statement substantially in the following form:

“CONFIDENTIAL - - FILED UNDER SEAL
PURSUANT TO AN ORDER OF THE COURT
DATED ________”

(b) If the leave is granted to file the confidential documents under seal then

the Clerk of the Court shall maintain under seal all such confidential documents, information or

testimony, which shall be made available only to the Court, its staff, or to counsel for the Parties

in this action until further order by the Court.  

4. Restrictions on Use of Confidential Information

(a) Information designated as confidential pursuant to the Order shall be

used only for the purposes of this litigation and shall not be publicized, revealed, or otherwise

made available to any person other than a Qualified Person.  The Order not only prohibits the

disclosure of Documents or testimony containing Confidential Information, but also prohibits the

discussions of such Confidential Information with any person not qualified hereunder to receive

such information.

(b) Confidential Information shall be revealed to a Qualified Person who

qualifies as such under subparagraph 1(e)(i), (ii), (iii), (iv), (v), and (vi) above, only if and after

such person has read and agrees to be bound by the provisions of the Order.  Before disclosing

Confidential Information, the Receiving Party shall ensure that the intended receipt of such

disclosure has read and agrees to be bound by the provisions of the Order.  

(c) All Qualified Persons who have received information deemed confidential

under the Order are required to keep all Documents containing such information separate and

inaccessible to any and all other persons.  Such information shall not in any manner, orally or in
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writing, be transferred or communicated to any person other than as specifically provided for in

the Order.

(d) Nothing in the Order shall prevent disclosure beyond the terms of this

Order if the Party designating the information as confidential has previously consented to such

disclosure, in writing or on the record, or if the Court, after notice to the Parties, orders such

disclosure.  Any such deviation from the terms of the Order, however, shall apply only with

respect to the specific Documents or Confidential Information expressly identified in such

consent or Court-ordered disclosure.

5. Objections to Designation of Confidentiality 

(a) A Receiving Party shall be obligated to raise any challenge to the

propriety of a designation of confidentiality.  A Producing Party shall be obligated to raise and

support the claim of a designation of confidentiality as it pertains to each document produced.

(b) Any objection to a designation of confidentiality shall be made in writing to

counsel for all Parties.  Upon receipt of such objection the interested Parties shall meet and

confer to resolve the objection or intent to withhold.

(c) If the stated objection to the designation of confidentiality cannot be

resolved by agreement, either party may move the Court to determine the propriety of the

designation of confidentiality, but it shall be the burden and responsibility of the Producing Party

to both designate and move the Court to determine the propriety of the Producing Party

designation of confidentiality. The moving Party shall set forth in its motion the basis on which it

believes that the information is entitled to a designation of confidentiality.  The objecting Party

shall file its response to such motion within the time allowed by the local rules to determine the

propriety of the designation or withholdings or within such other time period as established by
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the Court.  The information subject to the motion shall be treated in accordance with its

designation pending resolution of the motion by the Court.

6. Disposition of Confidential Information Following Conclusion of Litigation

(a) The confidentiality of material produced in this litigation and designated

as confidential under the Order is to be preserved both during and after final disposition of this

litigation.  Within ninety (90) days following the termination of this action, all Confidential

Information designated as such by the Producing Parties shall be returned to the Producing

Parties, including all copies, summaries or transcripts thereof at the request of a Party, with the

requesting party to pay any cost of returning the information.    Any and all other non-privileged

documents which contain, reflect or relate to such Confidential Information shall also be

returned to the Producing Party.  The Receiving Party may elect that certain documents that it

received from the Producing Party be preserved in the care, custody and control of the

Producing Party.  The Receiving Party shall then designate those documents that it wishes to

have preserved, outside of the normal document retention system of the Producing Party, and

that these documents shall be retained for a period of one (1) year.  In the alternative, the

parties may agree, by written instrument, that the confidential documents shall be destroyed. 

(b) The “return” requirements of this Paragraph 6 shall also apply to

Documents containing Confidential Information in the possession of Qualified Persons who

qualify as such under subparagraph 1(e).  It shall be the obligation of counsel to monitor

compliance with this Paragraph 6 by all such Qualified Persons so employed by him or his

client(s), and he shall secure from each such Qualified Person and deliver to the Producing

Party within the same ninety (90) days time period referenced in subparagraph 6(a) compliance

in writing with the requirements set forth in these paragraphs.
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(c) Notwithstanding the foregoing, each counsel may retain in his file one

copy of all Documents filed with the Court in connection with this action, whether or not such

Documents contain Confidential Information.  These files shall be maintained in conformity with

the requirements of the Order.

7. Miscellaneous

(a) The inadvertent or unintentional disclosure during the course of this

litigation by a Producing Party of Confidential Information, or information subject to the assertion

of a privilege or the work product doctrine, regardless of how the information was designated at

the time of disclosure, shall not be deemed a waiver in whole or in part of the Producing Party’s

claim of confidentiality or privilege or work product protection, either as to the specific

information disclosed or as to any other information on the same or related subject matter.

(b) Written objections and notices called for by the Order shall be served

upon each Party’s counsel.  Service shall be made by hand or by next day delivery service and

shall be deemed to have been made upon receipt.

(c) Any Producing Party shall be entitled to all remedies existing under law

and equity in the event of any unauthorized disclosure of Confidential Information, or any other

breach of the Order, by either a Receiving Party or any person to whom a Receiving Party has

disclosed Confidential Information in violation of the Order.

(d) Nothing contained in the Order shall enlarge or in any way affect the

proper scope of discovery in this action nor imply that any Confidential Information is or is not

properly discoverable, relevant, or admissible in this action.

(e) The Order does not affect any statutory or common law privileges or

protections.
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(f) The procedures established by the Order are intended to be cumulative

and in addition to any Party’s right to seek further or different protection from the Court

regarding issues addressed herein.  The Order is without prejudice to the right of any Party to

apply to the Court at any time for modification or exception to the Order.

(g) The parties hereto shall be entitled to rely and act upon and shall be

bound by this Order when it has been signed by the parties hereto or their counsel, whether or

not this Order has been signed by the Court.

IT IS SO ORDERED.

Dated this 6th day of March, 2007, at Topeka, Kansas.

s/ K. Gary Sebelius
K. Gary Sebelius
U.S. Magistrate Judge


