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Saleem v. Heliman
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NOTICE: THIS IS AN UNPUBLISHED
OPINION.(The Court's decision is referenced ina -
Table of Decisions Without Reported Opinions™
appearing in the FFederal Reporter. Use I'1 CTA7
Rule 53 for rules regarding the eitation of
unpublished oninions

United States Court of Appeals, Seventh Cireuit,

Thabit Y. SALLTM, Plaintift-Appellant.
V.
David W. HI'L.MAN. Warden, et al..
Defendants-Appellees.
No. 96-2502.

Suhmitted Aug, 211097 N

FNF A er anexan nation of the hriets and
the record. ve have conclided that oral
argument s ounnecessary in this o case:
accordingly. the appeal is subnited en the
briets and the record. SecFed. R.App. P.
3 Cirs R3¢0,
Devided August 2101907,
Rehearing 1henied Sept. 18, 1997,

Appeal from the United States District Court (or the
Central District ol Hlinois, oo 96 € 1057: Joe B.
McDade. Juder

Betfore CUMMIMNGS BAUFR and WOOL, Jadees.
ORDEFR

*1 Thabit Salecm. ¢ federal prisoner incarcerated in
the Fedenl Cerrecnional Institution (“FCI™)  in
Peoria. Ulinois. broucht this su:t against the warden
at the FClL and wvuartous other prison officials.

Saleem alleged thar the defendants’ velisal 1o allom
him o have conpaga’ visite with his wife violaed
the Religious Freedom Restoration Act ("RERA™T)

Page 2 of 4

Pag

Uz
[¢]

the First. Iifth. Eighth and Thirteenth Amendments
to the Constitution. and 18 U.S.C. § 1091. After
Salecm paid a partial fling fee and the defendants
were served with process. the district court-acting
sua sponfe-issued an order to show cause why
Saleem’s complaint should not ke dismissed for
failure to state a claim for which relief could be
vianted.  Fed R.Civ.P. 12{bX6). After Saleem
responded. the district court rejected his arguments
and disinissed his case. This appeal followed.

Saleem first argues that the district court improperly
dismissed his case swa sponte after he paid a partial
(fling fec. However, district courts possess the
authority under Rule [2(b)(6) of the Fedcral Rules
of Civil Procedure to dismiss a case swa sponte it it
is clear [tom the plaintiff's pieading that he does not
state a claim. Ledford vo Sullivan, 105 F.3d 354,
356 {7th Cir 1997). Lnglish v. Cowell, 10 F.3d
434437 (7th Civ 1993): postol v Landau, 957
-2d 239, 343 (ih Cir.1992). Morcover.  for
catms filed in forma pauperis 28 1.5.C. § 1915-as
modtified by the Prison Litigation Reform Act of
1995 ("PLRA™), Pub.l. No. 104-134, 110 Stat.
1321 (effective  April 26, 199¢)-provides:
Notwithstanding any  filing f{ee. or any portion
thereoll that mav have been paid. the court shall
dismiss the case at any time il the court determines
that .. the action ... fails (o state a claim on which
reliel may be  granted .7 28 US.Co §
(915 2NBYiD  (emphasis — added).! ™" This
requirement of disndissal is mandatory. Thus, there
wos o nothine  procedurally — improper  about  the
diatrict court's sna sponte dismissal of Saleem’s suit.

I'NT. Saleem contends that § 1915(¢)(2) is
uaconstitutional because it difterentiates
between  ndigent  plaintitffs who  are
incarcerated  and  those  who are  not.
Withont  addressing  the  question  of
whether that  distinction-made in other
snbaections ol § 1915-is valid, we note
simply hat pothing in § 1915(e) makes
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stk o distnction, Rasiier. that subsection
applics 1o ait cases in which the plaintit? s
procecding ue forma panpess wader § 1913

Saleem also arcues it the district courl abdicated
its judicial role and became an advocate for the
delendants by dismissing his case sua sponte, rather
than waiting tor (Fe defendants to respond o his
complaint A« -later) abevel hovover. thee was
nothing imprepes aout the  district ceunt's sua
sponte dismissad of ~clee’s case: a distriet covrt s
not required to aoveit the forondants” answe s befnre
dismissing 1 mertless crses Ratber. ance  a
plaintifi. has peid o TGling fee (whother partial or
full). he need Dbe given only notice and  an
opportunity to respond  before the  district coun
dismisses his case. Jnglish, 10 T.3d at 437 The
district court did so in this case. and thus, the
district conrt did not err procedurally by dismissing
Salecm's cise,

Salcem nest creues that the districd con erred
)

substantively By disaisire his case-thal is Spfeem
contends his ¢ ans e marr We pevicow do e
the divrict cort’s syl ol Saloem's claime,

Ledford, To5 E ial San,

*¥2 While this case was peading on appeal. the
Supreme Couvrl of the United States held the RERA.
42 [1.S.C0 33 2000bb 1o -1, 1o be uncenstitutional.
Civ of Beerne vo Flores, 117 SCL 2187, 2160
(1997).  Accordingy  we need  net consider
Salcem's claim nnddr the RFRA: we  therefore
consicer onb PFocelorms imcer the Fiese Biohth and
Thirteenth A nd v acd T8 LS Oy oGy N2

™20 seleer mgkes no mention ol his
Fitth - Amencment claim e s appellate
brict  Aceondinglyv. he s oawveived thae
clym.  ted RoAGp. BP0 X2 6), aer
G o Taericoan Cobleviviogs, oo 77
I3 95 ves o7t Cir leséy (ladaee
cite any Dwetual or legal besis tor an
arsunenl wooven 10 Brevon v Roodaa
Poclaor 8o e, 77 700 1680 V73 0 |
(e e sy Taenment s el

develeped Ty ase mcaniaghy woay s
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Under pre-REFRA - First  Amendment law.  prison
regulations that impinge upon a prisonet's exercise
ol his religion are constitutional so long as they are
reasonably  related to a  legitimate  penological
interesl. O'Lone v Estate of Shabazz, 482 U.S.
342, 333 (1987 Cunech v, Boardman, 91 F.3d 30,
33 (7th Cir.1996); Hunafa v. Murphy, 907 F.2d 46,
A7 (Tth Cir 1990y, The Supreme Court has held
cxplicidy that the denial of contact visits is a
legitimate means of ensuring prison security. Block
v Rutherjord. 468 US. 570, 586 (1984). A
contact visit is one in which a prisoner is allowed
phvsical  contaet  with his  visitor. See. e.g.,
Caldveet! v Mifler, 790 F.2d 589, 593 n. 2 (7th
Cir. 1986). Suzh contact may be limited to kissing,
huaeing and handshaking. 7. or mayv-in the case of
o conjugal  visit-include  sexual  relations. It
recessarily (oflows hat if prisons may prohibit all
contact between prisoners and  visitors to protect
prison security, nrisons may deny conjugal visits for
that reason. Because (he FCI's prohibition against
conjugal visits i~ reasonably related to a legitimate
penciogical interest. any incidental infringement on
Salzeni's practice of his religion does not violate the

. O
Fics A send nene !

FN3. Moreover. we note that Saleem does
not allege that the defendants have in any
other way limited his ability to practice his
religion. The availability Hf other avenues
ol religious  observance  supports  the
conclusion  that the IFCI's prohibition  of
conprigal visite is reasonable. See O'Lone.

A82 LS at 382,

A cordition of confinement-such as the denial of
conjreal vis ts-violaes the Tighth Amendment only
il it deprives a prisoner of “the minimal civilized
sreasure of ife's necessities™ routine discomfort
is part of the nenalte that criminal offenders pay for
their  olonses against cociety.” Hudson
Metdilliar, SO LTS 109 (1997) (citations and
internal  quoiation  marks  omitied).  We o have
nreviously held ihat a denial of contact visitation
drogather does net violete the Eighth Amendment.
Cofedvolt 790 F2d at 608 no 160 Moreover.
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although wiost dher conr Gy ey e deniud of seht avaifable, See Swrer v Arise AL 503 ULS,
conjugal wisile 1 prconers have doae wooin he 347, 363-64 (1992) rciting Card v feh, 422 118, 66
context o Fowteer b Amendment cue proces (1475, Saleem dovs not even attempt to meet his
claims, not ene couti bas ever held ~udl a denial 1o Lurden, and thus, we conclude that he has no cause

violate the Constititon ™" Thus. we agree with ol wction based npon § 1091,

the district court that s a matter of faw, the deniol

of conjugil visits to 1 pri~orier does not vielie the 3 Accordingly, none  of the theories Saleem
Eighth Amendrent. advanced betore the district court stated a claim for

which relief could be granted. The district court
thercfore correctly dismissed his case.

N Secs o Horaare sy Coneldin, 16

Foad 30 7 2d Ciocore denicd 513 AFFIRMIED.

Liise 0 3n oive i Vegregins v M Carile

‘Ul ¥ VOO TR Sth T u8aa e CAT BN TO9T,
doared AN N0 TR TRET s Vo g Sa'ceny, Helman

Clotiinsians o Capry, 05 224 090 T {208 3d 2051997 WL 827769 (C AT (l”))
(St Civ BOSEYy Cores onded 455 THS, 16T,

({‘)8]\{ Reao oo v Toamm 60 13 88y [ND OF DOCUMENT

SEO a0 26 cEnh Cie 1080, cort. dhosed 150

Ui P00 (198 Feeley ~ Sumnson, 870

I°d 3nd0 RT3 00s Cic 1978 AMeChay

VoS 0 T G 1330, 135438 (St

Corononte e e 1270 HES D 836G 1078
endire v Bylleeus 50900 2 1408,
SR AR GNP A AR

Salecnv's rfiave . o the T et Mpoadamt iy
misplaced Thayo Anendmsant spocieally excludes
from its «cone cpurshiaent froerime wheeeo! the
party shalt ave been duly convicted.” US Conet.
amend XP X 1 Seleen dees aot den that he has
been dulv comvicted sl a crime. and hus. he has no
claim undey the Mireenth Aneadmern g,

Finally, v address “vvloomys clvir endar 28 Trs
§ HOOE. =ty e 0 o eriinzl State e
prohibils « xnoswes coey asegris gean given the
number of Floch mtos cweeor b foarcetied e

deninl of cewt et visie 0 ter sonstituates
goenocice Hhov ver priver o ety e e

no right « catoree ovinel sbruies or o ste tinder
theny unde-w the stat t2 alse croares a eivate right of
action, Riondgle v Pawock, 941 T4 So1 509
(7th Cir AVATY (Posnors oo coneurring), ceof donic!
502 VLS 1035 70y Naqline in & 1091 suggests
that Congress intenced (o ¢ eate v orivaie right of
action, and t 7 the sund o o cho g v seekiag 0
assert an omoatieo ceeo e vieht 0 aeien
demonsira s e Conc e lod e sl aoeh
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C ke plaintiffs arguc on appeal that the district court
Ali v, Tennessce Dept. of Corrections arred in failing to permit an amendment to their
C.A6 (Tenn ) 1998, complaint. in denvirg a motion tor default judgment
NOTIC = THIS IS AN UNPUBLISHIED and i dismissing the complaint for failure to state a
OPINION (The Court's decision is relerenced ina ™ claim for reliel. The decisions to deny the plaintiffs
Table of Pecisions Without Ieperted Opinions™ the chance to amend their complaint and to dismiss
appearing in the Fedeval Reporter. Use FTUTA6 the complaint under Fed R.Civ.P. 12(b)6) for
Rule 28 and I'l €' TAGIOP 206 Tor rules regarding failure to state a claim for relief are subject to de
the citation of unpab’i-hed opinions ) nova review. fisher v. Roberis. 125 F.3d 974, 977
United States Court of Appeals. Sixth Cireuit. (6th Cir.1997) (motion to amend) when denied for
Suzanna ALL Morarmed T. Al failure 1o state a claim: Sistrunk v, Cinv of
PlaintifTs-Appellants. Strongsville, 99 F.3d 194, 197 (6th Cir.1996). cert.

V. denied, 520 VLS 12510 117 S.Co 2409, 138 1.Ed.2d

TENNESSUE DFPARTMENT OF 175 71907y *Rule 12(b)(6) dismissal). The decision
CORRPCTHONS, Delendant- Appelice. to deny the motien for default judement is subject

Mo, 976234, tu review for an abuse of discretion. United Coin

Meter Co. v Seahourd Coustline R R, 705 F.2d

PRI R 839, B46 (6th Cir 1983). Upon examination of the

recerd and law, no error is apparent.

Before  JOMIS, RVYAND and  BATCHELDER. Mohamed Ali has been  incarcerated in the
Circuit Judgcs. [ennessee prison svstem since 1994, In 1996, he
and Suzanna Ali were married in a prison wedding

ORDIR ceremony at the Northeast Correctional Center, but

were not permitted  contact/'conjugal visitation  at

*1 This io aar anpea’ from o district court judgment any time  after the cereriony. the denial of

dismissing @ «ivil rizhis comolaint fited under 42 contact/cenjugn!  visitation  was  pursuant  to

USCo ¢ 1985 oad he Religions  Ifreedom established policy of the Tenncssee  corrections
Restoration Act, 47 U.S.Co 8 2000bber seq. Vhis sosten. The phlaintfts filed the present action on
casc has been relved o o par' of the court Mav 1997, seeking a declaratory judement that
pursuant t» Rule 901 Rules of the Sinth Circuit, to Tennessee prolibition against contacl/conjugal
Upon examination. this parel unanimously agrees visitation is 2 viofation of their First Amendment
that oral arcument i< not needed Fed.o R.App., P richt 1o treedom  of religion and is unable to
34(0). withstand serutiny under the test set forth in the
Reticious Freedom Restoration Act. The plaintiffs
In 1997, Tennessee mmite Mohamed Aloand his alse sought an injunction to direct the Tennessee
non-inmate wile. Suzanng Al filed @ complaint Depariment of Correctiens 1o permit the requested
against the Tenves ¢ Doparmment of Corrections viditation,
seeking  decknator ond mnoave relist over
violations  of thein claimod right to conjuent I'te plaintifrs moved for derault ndgment on June
visitatioa,  The deiondant moved o ddismiss the 19. 1997, 'n the absence ol anv responsive pleading.
complamnt and the fislrict conrt elinmate]y granted Vaedefeadsnt tiled a motion  to dismiss  the
the defeadans’s imatiem comnfaint on o Juae 230 19970 on Eleventh

Amendment greunds and the plaintitts subscquently

2007 Thomson'West. No Claim to Orix 1S, Govt. Works,
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moved te amend  cheir complaint o add  the TND OF BOCUMENT
Commissioncr ol hie Ternessee Department of
Corrections in his off winl aad mcividus! cupasites,

The district coust disposed ot the action in one
memorindum opiniog The -ourt concluded that, o
the cxien: that the comploint was based on the
Retigious recdom Bestoration A<t the complaing
was subjed o b csal as b At had been found
unconstitution ' sub-cgueat o e fline o the
complaint. The cout also [wad that the aelendant
enjoved Pleventh  wondnest dnaunity tor he
requested relic Tarallve tie court noted thet the
plaintifts Lind absoletely ro cight in Tea to the relie’
they sought. The cosrt denied e totior to anend
the complaint and crdered the action dismissed. On
appeal. the Alis seek meview of the decisions to deny
the defred jpuduoment o refuse to permit the
amendmen: of the compleing and 1o erder the
dismissetorihe comy aint,

*2 The apoe! facie veril s ther s amseluely no
basis i law for the ei’ef sougit. The distrie courr
properly noted hat e aspect s the clinn Fased en
the staiutar evier ¢! the Religiows
Freedorm Restoatios Act il ot saevive the A
being dec red unces it tional inoc e o7 Boerge v
Flopes, 320 LIS 37070 Cp 2057 13804 4d 2!
621 (1997 The onlv other kasis for the pleintifls’
action i< at Loy have a constitulional rieht (o
contact corjural visitogan, S lthonsh i s elear this
prisoners have a % imenal right (o marry. this
constitetionah prot ted ovarineee fo sabsartialiv
limted o5 a rewal T e et See ener
Seylev, F37 LS, U80S 107 S0y PRS0 050 Pd ]
64 (1987 T C drinticr ol net ercate o
protected vuarnates oy corjrest visianon privileges
while o Sce o Hoppgae ey
Corghlpg, "S> L7 00 Gy v deaied
SIZULS 835G, LIS & 0 117 1301 T d2d o3 (1991,

Accordneiy iy lictrier courts ndamert Qs
affirmest wure Oy Roles of ihy Sinth Clirenit,

C A6 ope s
Al v Posnessee Depe 00 ruiions
[68 .2 HR80 1008 1 705830 (AL Tenn
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Marsh v, Granholm
W.D.Mich..2000.

Only the Westlaw cittion is currenlly available,
United Staies District Court, WD,
Michigan.Northern Division,

David MAKSIT a/k o Jason K. Mithrandir, Plaintft,
V.
Jennifer GRAMVODI M. ot 21, Defendants.,
No, 2:05-¢v-134.

Aug. 22,2000,

David Marsh. fonia, ML pro se.
Julia: R Belic MY Depte Attorney  General,
Correctiors Nivision. Lansing, M1, for Defendants.

OPINION APPROVING MAGISTRATE
JUDGE'S REPOR T AND RECONMENDATION
ROBERT F1OUMES BELL, Chier District Judge.
*1 The Court b revicwed  the Report and
Recommendation  fled  bv o the  United  States
Magistrate Judge or July 11, 2006, The Report and
Recommendation was duly served on the parties.
The Court reecived objections from both Plaintift
and Deflendants In accordence with 28 1.S.C. &
636(hy 1)y he Ceert has perfamed  de novo
consideration o thos: nort ons of the Report and
Recommendation e which  sbjection has  been
made. e Cour oo s be ohivcrions to be
withant men

I the repat and -eommendaton, the Magistrare
Judge  recommenced  tat e court goant
Defendants’  motior  lor wrevmary indement o
Plaintilts First. Seventh and fighth claims. which
implicate  the  Fwt or duration ol Plaint(™,
confinerient hezavse nuch ¢faims sheuld be brought
in the context of a retition {or haheas corpus and
are not proper cntiects o o civil rights actior
brought  ~uresant so & 1083 Seo Preiser v
Rodrigpez 801 U 4750 481 492 11077y (e
escence of habeas corpus is o oattack by a person in

Page 2 of 14

Page 1

cistody apon the legality of that custody and the
traditional function of the writ is (o secure relcase
from illegal custody).

In his  objections,  Plamntift  states  that this
recommendation is crroneous because “he is not
secking a crelease” from  orison.”"Plaintiff claims
that parole is a continuation of custody. so that his
claims  regarding a release on parole do not
implicate  the  fact or duration of  Plaintiff's
confinement. However, contrary  to  Plaintiff's
assertions, a reiease on parole is a release from
confinement. The fact that a parolee continues to be
under the jurisdiction of the state does nol mean the
parole is equivalent to imprisonment. Therelore, for
the reasons sct  forth in  the report and
recommendation.  Plaintiff's  First.  Seventh  and
Fighth claims, which implicate the fact or duration
of Plaintiff's confinement. are properly dismissed.

PlaintifT also objects to the Magistrate  Judge's
recommendation that Defendants arc entitied to
stmmary judgment on  Plaintiffs claims  that he
should be allowed 1o adopt 2 “familiar.” 10 possess
a dagger. 1o engage in private  heterosexual
procreation. nd  to worship  privately  outdoors.
Fowever,  as  noted in the  report  and
recommendation, Plaintiff has been convicted of
murder. Conscequently. there are obviously serious
safety coneerns reearding his  continued
incarcoration. Because the mere tact o Plaintiff's
incarceration is at odds with the ability to engage in
the above listed behavior, the court conchides that
preverting him fiom doing <) is the least restrictive
means o further  the  government's interest  in
iretitntional satety. Therelore. Plasntiff's objections
wit this issue are without merit.

PMleimtilt obiects to the Magistrate Judge's finding
that he has failed (o show that his inability to
rurchase  ilepis  from Azure  Green  imposes  a
substantial burden on his ability 1o practice his
retizion. Plaintift claims that. as previously alleged.,
Arure Green is the onby vendor which can supply

2T Thomson West. No Claim to Owjel 1S Gove Works,
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his religion. neods Hoveenor Plaantidt does not
stale which 1eeas mas onlv be obtained from Azuie
Green. nor does he expim his wees for (hose
specific items, e coowt notes that 1t is urlikely that

every practicing Wicean archases all of  their

religious supplies from Avure Green. Therefors, the
court concludes that Plaintift's objections on this
issue are without mert,

*2 Plaintit contend et the Macistiate Judge
erred in recommending that Detendants are entitled
to qualiticd rweais waloreeord o Bieir mdividuat
liabilitr tor danages cnder she REUIPAL Vowever,
as note ! in the ropes and recompaendstion, he cane

law with regar o o hethe Detondar s e Hable tor

damages under the 1 UIPA Go currenthy anseitled o
this and other circrl s See Gocden v Crain, 105
F.Supp.2d 714, 2005 WL 3436769, at #9 (E.DTox,

Dec. 13, 2003y (appearing to hold claims fer

damages.  copeciall, those  against  olficials
individual  capacitios.  unavailable  under  the
RUUHPAY Spriely v Haley, 301 10 Supn.2d 1240,
1246 (MDD ALLOCy (CBecanse there 15 <“mph
nothine o the steree tha eleashy sogoests hai
government vntos ey g b b le S darages Ty
their indiveienl capacitize the cear doehic thy
REUIP TAL provades for s ol " yg o 00 M 407
FSupp.2d D37 10 0 0y aln 2003y ¢ The Uonrt
understends e REUTPAT ty porneit coses w22ins0 a
governmertal enfitc. bt net aingt o indvidaal
ofticer. except perhors in Fic o her of Pein! capacity,
Yo Choee o Ui of Dot Noo Cie. A
2:05CT 4o, 2005 Wi, 0700065, at ke
(EDVe Nov t 2005 oapsrops ate celief mae
inchirde inuncive dev declererory cctiet as welb
noinal dhranes T Fgeee e S Noo Cly
02-567-PB 2005 VI D0TIEE 0 Yi) o 13

(DN Doy e byt
uncettemty we toost sther TV TesT 8 TGees
ever providos ool o money dr a0 (e

Nk Sihlv Soc o Vb SNy e o Speéer
326 FSupp 20 s bias 116 A cal nndy e
isstue ul whet
damages 1< o opos auesien™ derpgal v Reiley
Neo 020¢807. s W 1nd227 gt *Y opn, 7
NV Fon 20 208 a0 4700 s e e whother (b

e RELITRSA ellowe (hy recnvery of

US.oo 8 0nce b cothoriee. a0 elame o

damagee ns el o ieperive el R e

Wiliian: v i iy Pdopa T 370
COTURT o o e

=
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(M.13.Pa.2005) (recognizing corrections employees
and oificials’ exposure to liability in individual
capacities  on  inmute's  § 1983 claim  asserting
viotaiion of the RLUIPA)Y; and Duker v. Ferrero, et
al.. 2006 WL 346440, slip op. p. 9 (N.D.Ga. Feb.
3. 2006) (also recognizing officials’ exposure to
fiability in individual capacities on inmate's § 1983
¢raimasserting  violation  of  the  RLUIPA).
iherefore. the Magistrate Judge properly found that
Pefendants could have reasonably  have believed
that their conduct did not expose them to liability in
their  individual  capacities  under  the  RLUIPA.
Diccrich. 167 FAd at 10120 dnderson, 483 .S, at
641, Consequently. the court finds that Defendants
are cntitled *o qualified immunity on the issue of
liz=iity for damages in their individual capacities.

fn Piefendants’ ohjections. they contend that the
Magistrate Judg: erred in finding that Plaintiff's
c'eims with regerd to group religious meetings and
weligions parapharnalia should be cquitably tolled
becanse of the uncertainty  of the state of the
REUIPA hetweon November 7. 20030 and May 31,
2005, Detendants state  that this is so  because
sgrtable tobling should be applied only sparingly
wdd becnuse Planitl did not exercise due ditigence.
Fowover. as neted by the Magistrate Judge in the
eeore and recommendation. there was a period of
approximately one and a halt years during which
any chim filed raising the RLUIPA would have

heen dismissed for tack of merit. Plaintift cannot be
feulted for not filing his claims during this time
corird Should  the  covrt adopt  Defendants'
poastming or this issue. PlaintilT's  statute  of
Hvittiors for filing his group mecting claim would
by offectively shortened by one veer, and the statute
of Jinvitations tor filing his religious paraphernalia
~lm oaenld be hortened by one and a half” years.
Civen (e tact that <nch a sigpificant time period is
irotved, the conrt concludes hat the application of
equuable  Iolliry  appears  to be  warranted.
Morcover  the fact that Plamsitl filed this lawsuit
less b a2 week after the United States Supreme
Con foend the RLUIPA to be  constitutional,
“hove doe diligence, Theretere, Delendants’
coiections on this issue lack merit.

“3 Pefendapte further claim thar they are entitled to
cavnary judement an Plaintid?s group worship and

Lo Claim - o 119 Cov:s Warks,

Wi fari remm ospyorfEHTME B& destination=atp&sv=Spli... 12/10/2007



http://weh

Not Reported in b Supen 7d

Not Reported in 1osue p2d 2006 W 24367080 (W .1 Mich.)

(Cite as' Mot Eoenorted in FosuppZd)

religious perapl emathy chin s becatse e nere fac
of Plawti:rs e oion Al odos withe 1lese
requests  As o At Py o Cdnliles
requests are al ocdh widhe the merc Geloaf b
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Pleintift contendds that Defendant Caruso approved
a1 mainains - Policy  Directive  05.03.150,
Sitachment B which specifically prohibits Wiccan
peseners [rom conducting or participating in group
religions  meetings o rituals and  from  openly
displiying Wiccan symbols. Plaintift states that the
ooy relizious pataphernalia he may possess is one
deek ol Favot cards and one Pentagram. Plaintift
states that, &t a bare minimum. he reguires various
lieibs and  Terbal teas.  various  anointing  oils,
vatious candies. a seryving bow !l andfor erystal ball.
on alter, an aber cloth, a chatice, an anthame. a
corerioniat b, ar alter mising/cdlering bowl. an
sy pentecie, a bell. a hook of shadows. an incense
Bicners vaions crystals, and various living plants
11 towers, Pleintilt also states that he requires the
orescaee of a0 ctamiliar” which s an animal
corpanion, (o consummate his obligation to his
¢rities to form o bond with te natural world, and to
jous Pimoin the performance of various religious

rite

*& Plainttt hieges that on October 24, 2001,
Vefeedmt Lavign:  prohibited  Plaintift  from
sapchasing or poassessing necessary - Wicean

seraphernatia. Ono December 190 2001,
~tter prohibited Plaint It from ordering
wecchondiee fromoa o mail order vendor  doing
hreineas as CArure Green” Plaintifl states that this
i« the orhy matl order business which can fully
supply Plasmift with his necessary  religious
raraphernalio.  boass  periodicals.  and - cassctte
tapr. On Marels 1, 2005, T'laintill” submitted an ™
anchication tor evecutive clemensy™ to Defendant
Cabivchan citing the RLITPA -md seching  the
coeaiine geevercise hisoreligions beliefs. Gn March
TEons U sondent Rubitschun transmitted  the
soptication oo Defendant Granholin for a Bnal
docicion. asd Diciendant Grarheln failed to comply
with the T EEPA with regard to Paintift's religious

NEinti® alleges that Deferdant Caruso presently
li<s the =ook Bucklond'~ Complete Book  of
Horcherane Ulowelln, 1986y on the MDOC's
rectrcted sublications hist. citing “bondage™ as the
retsor Tor the -estriction. Plaintitn claims that the
i of Chondage.” as anplice to Bucklund's
ot S of icher e anelies o harmless

COORTTE e e g SaClaimt O U et Wk
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Page 4

1 Mkaihy and or Motion for Suvmary Judzment,
prars e o P ICCive?s 56, Plaintift has liled a
Co e, o eross mobion fos summary judgment.”

Avwlememas complaint. and  a motion  for
nnspediate consaderntion and the matter is ready for
docizion. Because both sides have asked that the
Court consider evidentiary  materials beyond  the
plesdings. (he standards  anplicable to summary

jdamentapply. Seeted R.Civ. P 12(b).

5 Summary jadgment is appropriate only if the
wovag parly establishes that there is no genuine
ot of matere! jact for triel and that he s entitled
Coptment as oomattet of T Fed R.Civ.PL 36(c);
St Coepons Coetrogrs ATT LS 3170 322-323
CoLrs e movan corrics the burden of showing
o i oan absence ol eviderce to sepport a claim or
dotvense, thon the party oppesing the motion must
corneastraie byoattidavits, depositions. answers 10
iter agzatorices. and admissions on file. that there is
A coamine tesie of ometerial fact for trial, Jdoat
SIS The nonmoviag party cannot rest on its
pradings but mvst present Cspecilic facts showing
T oere 1o aeagine dssne tor triald al 324
fisting Fod e 0 20 50(e)). Fhe evidence must be
ol the Lol mipst faverable ta the nonmoving
lnder v v Liberne Tobhy Inc. 477 .S,
PRTLEY TOROY Thos ooy direct evidence
Hled i olaib vttt o response fooa stmimary
Pdenrent mot'on must be accepted  as  true,
Yihammod o Close, 379 F3d 4130 416 (6th
i 200 (cuing Adams v, Metiva, 31 F.3d 375,
8T 6tk Cir 1993y Hoawever, a mere scintilla of
evilonee i support of the ronmovant's position will
B teetficiont. dnderson, 477 US. at 251-52,
s Lo the cowrt must cetermine whether there
inosetliciope ovidonee on owihich the jury could
! b Vo e the plainaf U7/ a1 2520 See wlso
oo s opes, e 996 1 2d 136, 139 (6th
' Towr e eftidovin v presence ol other
G ot contrery, tzilet fa nresent genuine
Caa G oy ot Aoore (hweer, Thomas & Co.
Cortr V0D B g 200 LS (A Cir1993) (single
atica-it concerning state o mind ercared  Tactual
Iael)

1 Pinlls complaint he seis fortl eight separate
Soths o Cemses of action™:
| Phalr o Derea et Grinholey, Caruso. and

007 Hhaceson West No Ciaim e T 0w Wark s,
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Robitsche o cay od v ! mrehernatia s Delendants Caruso and 1 avigne. is
within ot bev hdes i o basced on Deferdant Lavigne's November 9. 2001,
CoMPeTnC. Bl v wE i ot e wilh cenil Plamnifn exbaosted s administrative
the exercive ofihe Vo cear b o o bl alher jens von Hics welh recard o tags claine on February 22,
restrictive Mioats af vistods e e 10 vwere ard A (Seo untif’s complaint,  § ¢ 21-23,
are read. iy natinoe Eaba
2. Thao Deleadar ooy and s
profiibied Fiamnti ow coorasinge ik weloral counts apply state personal injury stalutes of
roun proe s destions o claims brought upder § 1983, Wilson
300 Ther el oo O old Lavigae hove v lsgreie, ATE VLS 201, 2700 105 S.CL 19380 1947
! caerciiing his relizion by Q83 Coflurd v KNentwcky Bdo of Nursing, 8906

prohibited Plameff om
denvine im coeome o peaession ofl necessary VA 1790 180-18 (6th Cird1990). For civil vights
refigions parp gt st filed i Michican ander § 19330 the statute of
40 Yhat dvabe ol co npendbineg it tons 1, theee vears SeeMICH. COMPL LAWS

fremy oaoe oo e B e doy O SRS Careol! ve Wilkercon, TR21F.2d 44,
o or o et e e LEoade G rer eertam), cerd. denied 479 ULS.

;
d/bfc A ey T b b

s

(07 S0t 330 (1986 Stafford v Vaugln, No.
cai full; soppte Pl R 1999 WE 96000, *1 (6th Cir. Feb. 2.
S0 0 har Drolondant 0 crie s peoliihied Plaintif 9 Aithough state tolling provisions must be

Al
A TN

s e .

from coecess bl o0 b e him 6 anelia re 3 P985 sints brought by prisoners.
hide hic i s < ko el omibiioms Jrom plan, Do T Uis, ot SdebiJones v Cine of Hanttrack,

sieh. G5 1.2d w63 00 (Oth Cir 1930). cert. denied 498
6. that Doocrdin Dy hos ovelnbited 20l P 02 01990), Michigan's wlling provision for
from eer b RS AR FIN FOTE R BT A ‘mprsoned versons Joes not provide plaintiff any
hirt o ol aroeat ek and's Vi apal benefit in this case. SceMICH. COMP.
Ceapnipplope 00 T g e b s CAARR S AN SRS Oy,

il U A . SR B Ao e e

mebutais 0 A e Tl Priswm Fireation Reform Aot amenced 42

towierds Foaiy 7o e et e Y iy P w1970 o provide: " No action shall be
in Mecligips oo o ool owith resneet to o prisen conditions under
8  Thet Iwerdin g Nl Caresel el e 1 1987 Gfabis fitle, or amy other Federal taw,
Rubischim roly, coeyerl ol begnearies o P priserer coptaed inoanry jail. arison. or other
Plesntitts corline ot and atons e Flapnit o cootntione lacility i such adminictrative
live the oostef afe e oy o s b dherem s fes ag are ontable are ol asted 42 TUS.CL S
prociare lan T ek 0 e b ey i vy Phis langlage unambiguously

of hrwrey e (TN SNastion as o a randatory  threshold
vesp et prisor itization Priconers are

Ineheir et e e e e e sercented from bringine suit in federal
assest o b w AL L cise o the ponind ef time required to exhaust

time-beerd o0 b P b e soldp il iy 2 remen i asoare available "For
clate b e L 0 A e CUerans be stednte of limitations which applied

preliihocd hin & secee e e eion o group PG et sights actien was tolled for the
meetmo~ e o e ot el e poes doderir e v ich bisoavailable state remedies
Laviap o Do e e g R RS TIE VA o Beine oshaoored Brown v Vergan, 209 1.3d
on Septerades R A vhaoted D Tt SG6 cvh e 2000 ciag Horris vy Hegmann,
ad v i coo X e v o e elany oo PR IR EST.R0 ISt Cir 1999) (per curiam):
Noversber 70w e st peajaty ®00 Cooncroe Mifsons 194 1R 13160 1999 WL
18 0, & < s o thaed chue coowedime the THOS L] ML D 19Uy,

demial o Fe b dey e s e o e erps
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Heoo wedh Ciieon held that e REUIPA S was
vncenstitutions]. However. as noted  above. there
vos1operiod of spproximately one and a halt years
which .y JJaim filed raising the RLUIPA
have  been dismissed for Jack  of” merit.
Piaiv tff cannot be faulted for not filing his claims
durios s time period. Sheuld the court adopt
Detcndants’ reasoning  on this issue,  Plaintiifs
statcte of Hmitetions for filing his group meeting
ciamy would be effectively shortened by one-year,
ad the stiwt> of Tenitations for [lling his religious
privashernatii claim would be sho-ened by one and
cohe U noars eeen che fact thar such a signilicant
teve aeriod i< imvolved  the undersigned concludes
the an plicatien of cquitable tolling appears to
b oo Moreover the fact tat Plaintiff filed
e v less than a week after the United States
S et feend the RELUIPA S to be
s citatienall shoves  due dificence. Defendants
cae e they would be prefudiced Fy o the
anrl o cauitable tolling because Detendant
Fovoone has pevred and Defendant Caruso  is
~d 7 ferent capacity than she was at the
allogsd  constitutional  violation.
theoedersigned concludes that neither of
S ke nres oats Defendants Caruso and Lavigne
oo dete T i Lawsnit In the oninion ol the
ol sionc s D efendants” i of  prejudice s
Teienl e overcome  the fact that the  legal
Coder DUty elainy wos unavailable  to
Pt g cdanificant tme period during the
e sl e catte of dimitations. The
cncd  coveludes tha Defendants are not
Croaammeny judement on the issue ot the

St st mritat

oo

PReb e pext state that o Plaintift’s first,
b aet erchth couses of action are not
coo 2 e YRS elaims hecause a finding in
BT S eadd eperaie o reduce Praintiffs
vk o conbinement dn these claims, Plaintiff
poos Ve ey eetion within o Michigan prison
Coerored deat wth e regquiremenrs of his religion.
BT yvether stares that the State of Michigan

e woeyeral o statates which  contol  the
- asdittons of Plamtiftls confinement.
il oatly cites MOCH € 791.234. which

ceeaes qudicil review rights with respeet o all
S e el desisions MICT 8 791.265,0 which

var by e U er o Claim by e U s et Werks
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RYcaaPA dn Masweathers, the inmales sought reliet
from  the arison disciplinary convictions  they
voeiosl s oot of attending the Friday Muslim
Sabi ta scs e A The undersigned notes that the
s on i A o weathers is distinet from the instant
sbuedon b dhat e plaintifis were not seeking an
ks pambz or odier release from prison in order to
b oanle o praciice their redigion. Inaddition. the
andersiened rotes that the Mavweathers decision
has o preceaential vatue i this court. Because the
o cenned s pot persuaded by the reasoning in
Menrecarhers woas recomriended  that the court
oo Delendans! request for siemmary judgment on
Phoyull™s Vet coenth and eiehth claims,

wseert that Jhey qre entitled 1o
voarbemont o Piain e Gt fifth, sixth,
sooonhs and etk causes ol action becaunse the
HELIPA does ret compel the rellel being sought by
Yt e cases e Religious Land Use and
o8 2000¢¢-1

e stationatizel Persons Act 42 10.S.C.

T

o bteral Rele

fve covemsent shall impose o sabstantial burden
e e Horus exereise of a pecoor residing inor

cories ooar onstitution. as defined in section

[T nf (his titie, even if the burden results from a
oo D eppltivability waless the overament

vor of the burden on that

SRR TET ER SR EI N B T T
£ e durboraes of o ocomeeifng governmental

£ ke e pestictive means of urthering that
“eceg e gocernaental interest.
e LR P spolies strict-scruting - standard
wheo et e bl boeden e imipesed on
wesone L e Dy state vove nment and oceurs
i sregrone o8 aetivity that receives [ ederal
oo e o atlectss o ramoval of that
hal ot vl el irtostate or toreign
T Witkingen, 423V 3d 3790 582

N

:o e, Plaintift assetls hat his resigious
Bt ibat ae b al'owed to do business
oo grehibited vendors adopt a temilian”

gt e oo slnweer eagnee nonrivete hetlerosexual
noocod voorstip cmeng the meacows.,

Ty

o Claim b vie FDS) T ans Warks.,
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are Lore T 3 fo ; B dividual ceremonial knife (an
SO a i P T o dvdre and direst persenal cnergy. A
R NV OIS \ soodun twols and dewelry are  highly
L o el ed poos vl ane donld never feave the possession of
o fo prvisen i B e o Ty Uoroowgr ler dear of comamination ol the
comimd o e BT T E N R IE cacios ey e charged  withs Wiceans  also
mahfite ol i vhan ot Copently rogaire floms such as incense. candles, a
syishol. ! MU EN cnocr el for waters o Wdisk with a pentagram
arnthie TR N cooad e slatues. erystalss cords, a scourge,
SO AT L A I R R Y ; rpit. Mowers or other scasonal  decorations,
forvy <o ot P b N O o Plnati s veshonse te the motion for
vy B 5 e frosy sescyee s lomepe oeket O
ap oy | A < o N
of Gh RRE P ! = Uofendivr, do rol offor any evidence  that
accomey vl IR il I e ot sincere or that the ftems he
hiss necw s e e oot e et tvertant o his religious practice.
whicn 7o e ! . : oo, s aled above, the cevernmcnt  may
| DI IR v P e “h e g abetiarial burden oo the  religious
the hec om0 bl i s Ay covcTas ol oy prisoaer BF i s the feast restrictive
Groen careee o e o) e o oo g s v of tubering 2 compelling covernmental
pre. el e LS OAD S 2000ce- Ha).,  Because
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As ol S LA R N " Foteesle wrione safely coneerns regardng his
impos oo NN IR S EREHE yotinued ncosesration. The undersigned notes that
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