INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DAVID BELL,

Flaintiff,
V. Case No. 06-4026-JAR
CITY OF TOPEKA, et al.,

Defendants.

ORDER
This matter comes before the court upon plaintiff’s Motion to Amend Complaint (Doc. 18);
defendant’s Motion to Strike (Doc. 25); and Kristoffer Souma, Bruce Voigt, Ronad Erwin, and
Douglas Garman’s Motion for Extension of Time to Answer or Otherwise Plead to Amended
Complaint (Doc. 32). Defendant hasfiled aresponse to plaintiff’s Motion to Amend (Doc. 19) , to
which plaintiff replied (Doc. 24). No responses have been filed in opposition to defendant’ s Motion to
Strike or Souma, Voigt, Erwin, and Garman’s Mation for Extension of Time; however, the court finds

that responses are not necessary and is prepared to rule.

Relevant Factual Background
Pantiff commenced this action in the United States Didtrict Court for the Didtrict of Kansas on
March 2, 2006. Plaintiff, in hisorigind complaint, named as defendants the City of Topeka, Butch

Felker, James McClinton, Ed Klumpp, and “Four Unknown Narcotics Agents of the City of Topeka



Police Department.”*  The court held a telephone scheduling conference on May 15, 2006, giving the
parties until June 20, 2006, with which to file motions to join additiond parties or otherwise amend the
pleadings.? During the scheduling conference, plaintiff’ s counsdl indicated to the court that plaintiff
sought from defendant the names of the individua narcotics officersinvolved in the incident giving rise to
plantiff’s lawsuit. Defense counsel responded during the scheduling conference that she would provide
those names to plaintiff’s counsel as part of defendant’ sinitid disclosures.

On May 24, 2006, after concluson of the scheduling conference, plaintiff filed an * Amended
Complaint,” without first seeking leave of court to do 0. Specificdly, plantiff’s Amended Complaint
added the names of the previoudy unknown police officers involved in the actions giving rise to
plantiff’s lawsuit — Krigtoffer Souma, Bruce Voigt, Ronad Erwin, and Douglas Garman. The Clerk’s
Office then issued summonses as to these individuals. However, because plaintiff falled to first seek
leave of court to file an amended complaint, as required by Fed. R. Civ. P. 15(a), the court issued an
order on May 30, 2006, striking plaintiff’ s Amended Complaint.® Plaintiff subssquently filed his
Motion to Amend Complaint (Doc. 18) on May 31, 2006. Findly, on June 5, 2006, the summonses as
to Souma, Voigt, Erwin, and Garman had their Return of Service executed and filed with the court.*

Asaresult of these events, the court held a telephone motion hearing on June 22, 2006. At this

hearing, the court heard ord arguments on plaintiff’s Motion to Amend (Doc. 18) and defendant’s

'Paintiff’s Complaint (Doc. 1) at 1.
2Scheduling Order (Doc. 13) at 2.
*Doc. 17.

4See Docs. 20-23.



Motion to Strike (Doc. 25).° Upon conclusion of that hearing, the court took the motions under
advisement, and now is prepared to rule.
. Discussion

A. Plaintiff’s M otion to Amend Complaint (Doc. 18).

In hisMotion to Amend (Doc. 18), plaintiff seeksto name Kristoffer Souma, Bruce Voigt,
Rondd Erwin, and Douglas Garman as defendants to this action. Plaintiff contends that these
individuas are the “Four Unknown Narcotics Agents of the City of Topeka Police Department”
included in plaintiff’ s origina complaint.

Defendant objects to plaintiff’s proposed amendment. Specificaly, defendant contends that the
proposed amendment would be futile, because the satute of limitations expired asto any clam againgt
these individuas on March 4, 2006 — two days after plantiff filed his origind complaint. Defendant
arguesthat plaintiff’s proposed amendment does not relate back to the date of plaintiff’s origind
complaint because Fed. R. Civ. 15(c)(3) and the relevant Tenth Circuit law expresdy prohibit relation
back under the circumstances of this case.

Paintiff does not dispute that the statute of limitations expired on March 4, 2006, for plaintiff’s
cams againg the individua narcotics officers. However, plaintiff contends that his proposed
amendment does relate back under Fed. R. Civ. P. 15(c)(3). Alternatively, plaintiff contends that even

if the proposed amendment does not relate back, the court should nonethel ess permit amendment out of

*Souma, Voigt, Erwin, and Garman’s Motion for Extension of Time to Answer or Otherwise
Plead to Amended Complaint (Doc. 32) wasfiled after conclusion of the telephone motion hearing, on
June 29, 2006.
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time under the principle of equitable talling of the gatute of limitations.
1 Relation Back

Paintiff contends that his proposed amendment relates back under Fed. R. Civ. P. 15(c)(3).
Rule 15(c)(3) states in pertinent part:

An amendment of a pleading relates back to the date of the origina pleading when...the
amendment changes the party or the naming of the party agains whom adamis
asserted if the foregoing provision (2) is satisfied and, within the period provided by
Rule 4(m) for service of the summons and complaint, the party to be brought in by
amendment (A) has received such notice of the inditution of the action that the party
will not be prejudiced in maintaining a defense on the merits, and (B) knew or should
have known that, but for a mistake concerning the identity of the proper party, the
action would have been brought againgt the party. (emphasis added).

The United States Court of Appeds for the Tenth Circuit aswell as judges of this Didtrict have
routindy held that the replacement of an unknown or “John Doe” defendant with a named party failsto
relate back under Fed. R. Civ. P. 15(c)(3), as such amendments condtitute a subgtitution of a party
rather than the correction of amisnomer.® Thisruling is due to the Tenth Circuit’s determination that “a
plaintiff’slack of knowledge of the intended defendant’ s identity is not a ‘ mistake concerning the
identity of the proper party’ within the meaning of Rule 15(c)(3)(B).”” Therefore, it appears to be well-
settled law that replacing an unknown defendant with a named defendant after expiration of the statute

of limitations fails to relate back under the provisons of Fed. R. Civ. P. 15(c)(3).

In this case, plaintiff filed his origind complaint againg “unknown narcotics agents’ on March 2,

*Wesley v. Don Sein Buick, Inc. et al., 42 F. Supp. 2d 1192, 1198 (D. Kan. 1999)(citing
Watson v. Unipress, Inc., 733 F.2d 1386, 1389 (10" Cir. 1984); Echolsv. Unified Gov't of
Wyandotte County, et al., 399 F. Supp.2d 1201, 1210 (D. Kan. 2005)(citing Garrett v. Fleming,
362 F.3d 692, 697 (10" Cir. 2004)).

'Garrett v. Fleming, 362 F.3d 692, 696 (10" Cir. 2004).
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2006 — two days before the satute of limitations expired. Plaintiff contends that his designation of
“unknown narcotics agents’ in hisorigina complaint isa*“mistake’ sufficient under Rule 15(c)(3) and
the relevant case law to relate back to the March 2, 2006, filing date of plaintiff’s origind complaint.
The court disagrees. The court, despite plaintiff’s contentions to the contrary and upon afull review of
the record and relevant case law, is congtrained to conclude that a designation of *unknown narcotics
agents’ isthe functiond equivadent of a“John Dog’ designation and as such, fals to relate back to the
origina March 2, 2006, filing date of this case. Therefore, the court finds that relation back pursuant to
Fed. R. Civ. P. 15(c)(3) does not apply under the circumstances of this case.

2. Equitable Tolling

Alternatively, plaintiff contends that even if his proposed amendment fails to relate back to the
date of hisorigind complaint, the court should nonetheess permit amendment out of time under the
principle of equitable tolling.

Federd caselaw in the Tenth Circuit, aswell as Kansas law, permit equitable tolling under
certain circumstances. While it iswell understood that nothing can interrupt the running of a statute of
limitations, courts have developed an exception where a defendant engaged in fraud, or “something that
amounted to an affirmative inducement to plaintiff to delay bringing the action.”®

In this case, plaintiff contends that defendant refused to provide the names of the unknown
officersto him until after he filed hislawsuit and that this refusal amounts to an affirmative inducement to

dday bringing action. Specificdly, plaintiff contends that there was not “any way” for plantiff to obtan

8Garrett, 362 F.3d at 697; Safeway Stores, Inc. v. Wilson, 372 P.2d 551, 555 (Kan. 1962).
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the names of the individua narcotics officers prior to filing his lawsuit. The court disagrees. The court
notes that the plaintiff in this case, David Béll, first contacted plaintiff’s counsd, Eric Kjorlie, on
February 8, 2006 — dightly more than three weeks before the tatute of limitations expired. The court
notes that the firgt inquiry plaintiff or his counsd made regarding the identity of the unknown narcotics
officers occurred on March 6, 2006 — two days after the statute of limitations expired. Moreover, this
March 6 inquiry was not directed to defendant, but was instead directed to the Digtrict Attorney,
Robert Hecht. Mr. Hecht denied plaintiff’s counsdl’ s request at that time, as no crimind charges were
filed in the case and the information was not otherwise avalable to the generd public. While plaintiff’s
counsdl eventualy obtained the identities of the narcotics officers from defendant through forma
discovery, the information was obtained severd months after the statute of limitations had expired.
Other than the Didtrict Attorney’srefusdl to disclose to plaintiff the identity of the narcotics
officers, the court is unable to ascertain asingle inquiry plaintiff directed to defendant City or its
officids seeking the identities of the narcotics officers prior to the satute of limitations expiring on his
clam. Further, the court failsto find evidence of an affirmative inducement of the part of defendant
City, its officids, or the proposed defendant narcotics officersto delay plaintiff in bringing suit. Findly,
the parties have stipulated that the front page of the Kansas Standard Offense Report,® involving the
incident which gave rise to plaintiff’s complaint in Topeka Police Department Case No. 5548-04,
discloses the name of the Reporting Officer, K. Souma, who plaintiff seeks to name as a defendant as

one of the “four unknown narcotics agents,” which was subject to disclosure under the Kansas Open

9See Doc. 31 at 3.



Records Act, K.S.A. 845-215 et seq. Presumably, this document was available to the public shortly
after its creation on March 4, 2004. No such request ever gppears to have been made which could
have led to the timely discovery of the identity of one or more of the narcotics officersinvolved in the
incident.

In the court’ s view, aisent any inquiry being made prior to the statute of limitations expiring,
and absent any evidence of an affirmative inducement on the part of any defendant or the narcotics
officersto dday plantiff in filing his cdam againg the narcotics officers, the court is congrained to
conclude that equitable tolling should not apply under these circumstances, and plaintiff’s Motion to
Amend should be denied.

However, this concluson is not in any way meant to diparage the efforts of plaintiff’s counse
to bring plaintiff’s clam againg the narcotics officers within the gpplicable atute of limitations
However, despite plaintiff’s current counse’ s efforts in the short period of time from February 8, 2006,
to March 2, 2006, the effort to join the individua narcotics agents Smply fdls short againg the
congraints of Fed. R. Civ. P. 15(c)(3) and binding Tenth Circuit law.

B. Defendant’s Motion to Strike (Doc. 25).

Defendant moves to strike the summonses issues as to Krigtoffer Souma, Bruce Voigt, Ronad
Erwin, and Douglas Garman. In light of the court’s concluson that plaintiff’s Motion to Amend should
be denied, the court shdl grant defendant’s Motion to Strike.

C. Defendants Motion for Extension of Time to Answer (Doc. 32).
After concusion of the telephone motion hearing in this matter, but prior to the court issuing this

order, proposed defendants Souma, Voigt, Erwin, and Garman filed a Mation for Extenson of Timeto

-7-



Answer or Otherwise Plead to Amended Complaint (Doc. 32). Inlight of the court’s decison to deny
plaintiff’s Motion to Amend to add Souma, VVoigt, Erwin, and Garman as defendants to this action, the
court finds that the Motion for Extension of Time to Answer (Doc. 32) asto these individuals should be
denied as moot. Accordingly,

IT ISTHEREFORE ORDERED that Plaintiff’s Motion to Amend (Doc. 18) is hereby
denied.

IT ISFURTHER ORDERED that Defendant’s Motion to Strike (Doc. 25) is hereby
granted.

IT ISFURTHER ORDERED that Defendant’s Motion for Extension of Time to Answer or
Otherwise Plead (Doc. 32) is denied as moot.

Because the court’ s decison to deny plaintiff leave to amend with respect to his assertion of
individua liability againgt the proposed defendant narcotics officers has the identica effect of an order
dismissng apotentia clam or party, it can be consdered to be dispositive, and plaintiff isentitled to a
de novo review of that decison by the presiding judge upon the filing of awritten objection in
accordance with Fed. R. Civ. P. 72(b) and D. Kan. R. 72.1.4(b).1° Inthe evert plaintiff wishesto
exercise hisright to such ade novo review, he should follow the procedures outlined by Fed. R. Civ.
P. 72(b) and D. Kan. R. 72.1.4(b) for filing an objection to a magistrate judge’ s recommendation on a

dispositive matter, and he must file such an objection within ten days of the entry of this order as

19See Cuenca v. University of Kansas, 205 F. Supp. 2d 1226, 1228-29 (D. Kan.
2002)(holding that a magidirate judge s order denying leave to amend that has the effect of dismissing
potential clams or parties from the lawsuit must be reviewed using a de novo standard).
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calculated pursuant to Fed. R. Civ. P. 5 and 6, on or before July 26, 2006.1*
IT1SSO ORDERED.
Dated this 12th day of July, 2006, at Topeka, Kansas.
g K. Gary Sebelius

K. Gary Sebdlius
U.S. Magidrate Judge

1See Fed. R. Civ. P. 72(b)(“Within 10 days after being served with a copy of the
recommended disposition, a party may serve and file specific, written objections to the proposed
findings and recommendation.”); Fed. R. Civ. P. 6(a)(“When the period of time proscribed or alowed
islessthan 11 days, intermediate Saturdays, Sundays, and lega holidays shall be excluded in the
computation.”).
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