N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

LOREN W MAY, SR.,
Pl aintiff,
V. CASE NO. 06-3164- SAC
UNI TED STATES OF AMERI CA, et al.,
Def endant s.
MVEMORANDUM AND ORDER

This civil conplaint was filed pursuant to 28 U. S.C. 1331 by
an inmte at the Leavenworth Detention Center, Leavenworth,
Kansas. Plaintiff seeks | eave to proceed w thout prepaynment of
fees. Plaintiff names as defendants the United States of Anerica
as well as federal judges, prosecutors, and attorneys, who were
involved in crimnal proceedings brought against himin Kansas
City, Mssouri.

In support of his conplaint, plaintiff alleges he has been
in custody of the defendants on a faulty indictnment because the
anount of crack cocaine he sold was not enough to warrant an
i ndi ct ment or “support conspiracy.” He also conplains that he
was ordered to undergo a psychol ogi cal eval uation causing himto
be denied a speedy trial; his right to represent hinself was
violated; he had no witnesses at his 2005 trial because the
marshal s forgot to deliver his subpoenas; his sentence of 262
nonths is cruel and unusual punishnent and unconstitutional; and
his civil rights have been violated by the federal trial judge
who has also dismssed civil actions filed by him since the

crimnal trial



Plaintiff asks this court to award noney damages for the
all eged violation of his rights, accurmulating until the correct

charges are filed.

DI SCUSSI ON

Because M. May is a prisoner, the court is required by
statute to screen his conplaint and to dism ss the conplaint or
any portion thereof that is frivolous, fails to state a claimon
which relief may be granted, or seeks relief from a defendant
i mmune from such relief. 28 U.S.C. 1915A(a) and (b). Havi ng
screened all materials filed, the court finds the conplaint nust
be di sm ssed for the follow ng reasons.

First, it is obvious fromthe materials filed that plaintiff
seeks to chall enge the crim nal proceedings which resulted in his
conviction in the United States District Court for the Western
District of Mssouri for an offense committed in 2004. Plaintiff
was convicted by a jury on October 25, 2005 of Conspiracy to
Distribute Crack Cocain in an amunt of 50 granms or nore.
Plaintiff’s claimfor noney damages based upon challenges to his

currently valid conviction is forecl osed by Heck v. Hunphrey, 512

U.S. 477 (1994); Crow v. Penry, 102 F.3d 1086, 1087 (10'" Cir.

1996) (appl yi ng Heck to Bivens action). I n Heck, the plaintiff

filed acivil rights suit seeking nmoney damages for the all egedly
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Plaintiff indicates he filed a pro se mation to dismiss the indictment in his crimina case in February,
2006, daming the amount and substance he sold was not properly charged in the indictment. He adso
exhibits aMation for Default Judgment which hefiled in March, 2006, sating he had received no response
to his motion to dismiss; and the court’s order dated March 14, 2006, summarily denying his motion to
dismiss. It appearshe hasadirect apped of hiscrimina conviction pending &t thistime (Notice of Apped
to 8™ Circuiit filed on 4/20/06 in crimina case No. 94-00246-05-CR-W-DW.).
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unl awful investigation and his conviction at the hands of
def endants. The United States Suprenme Court held that the state
prisoner’s claimfor damages was not cogni zabl e under 1983 unl ess
and wuntil his conviction had previously been reversed or
i nval i dated, since a judgnment in his favor would necessarily
imply the invalidity of his conviction. Heck, 512 U. S. at 487.
Mor eover, an attack on the validity of a federal conviction
or sentence that is final nust be nade by notion pursuant to 28
U S.C 2255 and filed in the sentencing court, rather than a
| awsuit in the district where the prisoner is confined. United

States v. Condit, 621 F.2d 1096, 1097 (10" Cir. 1980); Johnson v.

Taylor, 347 F.2d 365, 366 (10" Cir. 1965). An action in the
district of incarceration for federal habeas corpus relief
pursuant to 28 U.S.C. 2241 is not an alternative renedy to a 8§
2255 noti on.

Furthernore, judges acting within the scope of their
jurisdiction are absolutely i mune fromsuits for noney damages.

Bradley v. Fisher, 13 wWall. 335 (1972); see Inbler v. Pachtnman,

424 U.S. 409, 422-23 (1976); Pierson v. Ray, 386 U S. 547, 554-

555 (1967). Li kewi se, prosecutors have absolute immunity for
their initiation and pursuit of a crimnal prosecution, including

present ati on of the case at trial. | mbler, 424 U S. at 431;

Buckley v. Fitzsimmns, 509 U S. 259, 269 (1993); Snell v.
Tunnell, 920 F.2d 673, 693 (10'M Cir. 1990), cert. denied, 499

U S 976 (1991). The court also notes that the United States is
i mmune fromsuit for noney damages.

In addition, plaintiff has already presented nmany of the



clainms he raises herein in civil rights actions filed in the
M ssouri District Court, which were dism ssed as frivolous. The
M ssouri federal court notified plaintiff that those actions
rai sing these clains counted as a stri ke against hi mfor purposes
of the three-dismssal rule in 28 U S.C. 1915(g). However, the
di sm ssal by the M ssouri federal court of plaintiff’'s clains
chal | engi ng his sentence and convi ction were wi thout prejudice to
their assertion in any pre-trial or post-trial motion in his
federal <crimnal proceeding, or habeas petition, or direct
appeal, or notion pursuant to 28 U S.C. 2255, Pl aintiff must
raise any challenge he has to his conviction or sentence on
direct appeal. After his appeal is conpleted, he my only
present such clainms by way of 28 U S.C. 2255 in the sentenci ng
court.

The court concludes this action nust be dism ssed for the
reasons stated herein.

Plaintiff’s “Mtion for Relief” (Doc. 3) appears to be
not hing nmore than a restatenent of his “request for relief” in
t he conpl ai nt. Since plaintiff’s conplaint is dism ssed, this
notion is denied.

I T 1S THEREFORE ORDERED that plaintiff’s Mtion for Relief
(Doc. 3) is denied; and that this action is dism ssed, wthout
prejudice, and all relief denied.

IT I'S FURTHER ORDERED that plaintiff’s Mdtion for Leave to
Proceed Wt hout Prepaynent of Fees (Doc. 2) is denied as noot.

IT 1S SO ORDERED

Dated this 6th day of July, 2006, at Topeka, Kansas.



s/ Sam A. Crow
U S. Senior District Judge




