N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

W ND DELL M NGO, JR.,
Pl aintiff,
V. CASE NO. 06-3162-SAC
ANDREW S. PARKS, et al.,
Def endant s.
ORDER

This action was submtted on forms for filing acivil rights
conplaint pursuant to 42 U. S.C. 1983 by an inmate at the
Hut chi nson Correctional Facility, Hutchinson, Kansas (HCF). He
has also filed a Motion for Leave to Proceed In Forma Pauperis?
(Doc. 2) and a Motion to Appoint of Counsel (Doc. 3).

Plaintiff names as defendants the Warden and t hree enpl oyees
at Lansing Correctional Facility, Lansing, Kansas (LCF), where he
was previously confined, as well as the Kansas Secretary of
Corrections. As the basis for his conplaint, M. Mngo alleges
that on Decenber 21, 2005, he was wongfully accused of
threatening and intimdating his Unit Teamcounsel or. He all eges
he was handcuffed, slandered and sent to segregati on where he was
strip searched. He further alleges he was found guilty on
Decenber 28, 2005, based upon the testinony of the Unit Team

Apparently the threats against the Unit Team Counsel or were

1

If the court congtrues this action as a petition for writ of habess corpus for reasons explained |later
herein, the filing fee is $5.00. If this action proceeds as a civil rights complaint, the filing fee is $350, which
plantiff could be obligated to pay infull by submitting aninitid partial filingfeeto be determined and assessed
by the court, and then making payments automaticaly removed fromhisinmate account by a finance officer
at the prison, as funds become available, and sent to the clerk of the court.



written in a Form9 inmate request. Plaintiff clainmed he had not
written the Form 9 in question, and asked that it be sent to a
KBI |lab for handwiting analysis to determ ne whether or not it
was his handwriting. He conplains that his request for this
anal ysis was i gnored, and cl ains the evidence presented regarding
his handwiting was not sufficient.

Plaintiff was punished with 45 days segregation, 60 days
“restrictions tinme”, a $20 fine, 21 days |loss of good tinme, and
| oss of medium custody for 3 years. He also was transferred to
a facility further fromhis famly so that his nother and aunt
have to drive 3 % hours rather than 25 mnutes, and clainms the
transfer put his life and the life of his famly at risk. He
states his famly works for HCF or their subcontractor.

Plaintiff asserts that due process was viol ated because he
was sent to segregation without a “real investigation” of the
handwiting on the Form9; he was subjected to cruel and unusual
puni shment when he was sent to segregation, strip searched and
had sanctions inmposed; his property, including religious
materials was | ost when he was transferred; he was forced to eat
cold food with foreign objects in it; and that he was forced to
sleep with roaches clinmbing up on him

The court is asked to expunge the disciplinary report and
remove all the sanctions, to order defendants to replace
everything that was lost, and to grant him noney damages and

costs.

SCREENI NG



Because M. M ngo is a prisoner, the court is required by
statute to screen his conplaint and to dism ss the conplaint or
any portion thereof that is frivolous, fails to state a claimon
which relief may be granted, or seeks relief from a defendant
i mmune from such relief. 28 U.S.C. 1915A(a) and (b). Havi ng
screened all materials filed, the court finds the conplaint is
subj ect to being dismssed for the follow ng reasons.

First, it is not clear that plaintiff has totally exhausted

adm ni strative renedies on all his clainms. 42 U S.C. 1997e(a)

directs: “No action shall be brought with respect to prison
condi ti ons under section 1983 . . . by a prisoner confined in any
jail . . . until such admnistrative remedies as are avail able
are exhausted.” See Booth v. Churner, 531 US. 956
(2001) (section 1997e(a) requires prisoners to exhaust

adm ni strative renedies irrespective of the relief sought and
of fered through adm nistrative channels). The United States
Suprenme Court has held that this exhaustion requirement is
mandat ory and may not be disregarded by the court. Porter v.
Nussle, 534 U S. 516, 520 (2002). Exhausti on under Section
1997e(a) is a pleading requirenent inposed upon the prisoner

plaintiff. Steele v. Federal Bureau of Prisons, 355 F.3d 1204,

1210 (10t Gir. 2003), cert. denied, 543 U.S. 925 (2004). Thus,

a prisoner nust either attach a copy to the conplaint of
applicable admnistrative dispositions, or “describe wth
specificity the adm nistrative proceeding and its outcone.” 1d.
A conplaint that fails to adequately plead exhausti on anmounts to

one that fails to state a clai mupon which relief can be granted.



1d. The Tenth Circuit has also determned that “total”

exhaustion is required. Ross v. County of Bernalillo, 365 F.3d

1181, 1188,-89 (10" Cir. 2004). Thus, plaintiff mnust have
present ed each and every one of his clains for resolution through
all avail able adm nistrative |evels.

Secondly, plaintiff may not seek noney danages based upon
chal l enges to prison disciplinary proceedings unless and until
the findings by the disciplinary board have been overturned in
cases where the innmate seeks restoration of good tine so that the

| ength of his incarceration is affected. Edwards v. Balisok, 520

U.S. 641, 643, 648 (1997)(A state prisoner’s claim for noney
damages i s not cogni zabl e under 81983 if “a judgnent in favor of
the plaintiff would necessarily inply the invalidity of his

conviction or sentence,” unless the prisoner can denonstrate that

the conviction or sentence has previously been invalidated.);

Heck v. Hunmphrey, 512 U.S. 477, 487 (1994). Here, a judgnent in
favor of plaintiff would necessarily inply the invalidity of his
di sciplinary conviction for threatening and intim dating. Since
plaintiff has not shown that his conviction has previously been
i nval i dated, his request for damages resulting from his prison
di sciplinary proceedings nust be dism ssed based on Heck and
Edwar ds.

Finally, because plaintiff is seeking to have good tinme
credits restored, his sole renmedy in federal court is to file a
petition for wit of habeas corpus pursuant to 28 U S.C 2241,
after he has exhausted all available renedies under state |aw.

See Preiser v. Rodriguez, 411 U.S. 475, 500 (1973). It does not




appear that plaintiff has presented his clains to the state
district court and state appellate courts.

Plaintiff is ordered to show cause why his clainms should not
be di sm ssed, w thout prejudice, for failure to adequately pl ead
exhausti on of adm nistrative renedi es on each claim as premature
under Balisok and Heck, and as not properly raised in a civil
ri ghts conpl aint.

| T1S THEREFORE ORDERED t hat plaintiff is granted twenty (20)
days in which to show cause why this action should not be
di sm ssed without prejudice for the reasons stated herein.

I T 1S SO ORDERED.

Dated this 6th day of July, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge




