IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
ROBERT THURMAN,
Plaintiff,
ClVIL ACTI ON
VS. No. 06-3147-SAC

DAVI D McKUNE, et al .,

Def endant s.

ORDER

This matter is before the court on a petition for habeas
corpus filed pursuant to 28 U S.C. § 2254. Petitioner
proceeds pro se and seeks | eave to proceed in forma pauperis.

Pursuant to the rules of this court, “[i]n the absence of
exceptional circunstances, | eave to proceed in form pauperis
may be denied if the value of the noney and securities in
petitioner’s ... account exceeds $150.00.” D. Kan. 9.1(g).
Because the financial records supplied by the petitioner
reflect that he has a balance in excess of $400.00 in his
institutional account, the court concludes petitioner has
sufficient resources to pay the $5.00 filing fee. Accor d-

ingly, the court will deny the notion for | eave to proceed in



forma pauperis.
Backgr ound

Petitioner was convicted in October 2000 in the District
Court of Sedgw ck County, Kansas. The conviction was affirnmed
by t he Kansas Court of Appeals in January 2002, and revi ew was
deni ed on April 30, 2002.

On January 6, 2003, petitioner filed a petition in the
Kansas Court of Appeals alleging that his appell ate counsel
had provided ineffective assistance by failing to raise
certain issues on appeal. The appellate court transferred
that action to the trial court to be processed as a post-
conviction action pursuant to K S. A 60-1507. Rel i ef was
denied in June 2003, and it does not appear that petitioner
filed an appeal from that deci sion.

On May 10, 2004, appointed counsel filed a notion
pursuant to 60-1507 again claimng ineffective assistance of
appellate counsel. Relief was denied follow ng argunent in
August 2004. The Kansas Court of Appeals affirmed that
deci sion on Septenber 30, 2005, and review was denied on
Decenber 20, 2005.

Di scussi on
The court’s initial review of this action suggests a
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possi bl e procedural defect. The clainms presented in a habeas
corpus petition ordinarily nust be fully exhausted in the
state courts, nmeaning that the petitioner nmust have presented
the sane clains for review at each | evel of appellate review
in the state courts. 28 U.S.C. & 2254(b)(1)(A). In this
case, petitioner asserts three clains: (1) abuse of judicial
di scretion, (2) ineffective assistance of counsel at trial,
and (3) ineffective assistance of counsel in the post-convic-
tion action brought pursuant to K. S. A 60-1507.' (Doc. 1, pp.
3-8.)

It does not appear fromthe petition that the claim of
abuse of judicial discretion was presented to the state courts
on appeal or in the post-conviction action. (Doc. 1, p. 5.)

Next, the Kansas Court of Appeals determ ned that the
claim of ineffective assistance by trial counsel was not

properly preserved for appeal. Thurman v. State, 2005 W

1

Petitioner’s claimthat he received ineffective

assi stance from counsel in a post-conviction proceeding
is not cognizable in habeas corpus review. 28 U S.C.
8§2254(i)(“The ineffectiveness or inconpetence of counsel
during Federal or State collateral post-conviction
proceedi ngs shall not be a ground for relief in a
proceedi ng arising under section 2254.”7) The claim
concerning petitioner’s counsel in his post-conviction
action therefore nust be di sm ssed.
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2416076 (Kan. App. 2005), *2.?

Because it does not appear the petitioner properly
exhausted state court renedies, his clains alleging abuse of
judicial discretion and ineffective assistance of trial
counsel are procedurally defaulted. \Were a claim has been
procedurally defaulted, a federal court will not review the
claim on habeas corpus unless the petitioner denonstrates
cause for the default and actual prejudice, or, alternatively,

denonstrates a fundamental mi scarriage of justice. Coleman v.

Thonpson, 501 U.S. 722, 749-750 (1991).

Therefore, petitioner nmust establish cause and prejudice
for his failure to exhaust state court renedies or establish
that a fundanmental m scarriage of justice will occur if the
court refuses to consider his clains alleging abuse of
di scretion and ineffective assistance by his trial counsel.

In order to establish cause, a petitioner nust "show t hat
sone objective factor external to the defense inpeded
efforts to conply with the state procedural rules.” Mirray v.
Carrier, 477 U S. 478, 488 (1986). Such factors include

newl y- di scovered evidence, a change inthe law, and interfer-

2A copy of the unpublished order is attached.
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ence by state officials. 1d. In order to establish preju-
dice, a petitioner nust show "'actual prejudice' resulting

from the errors of which he conplains.” United States v.

Frady, 456 U.S. 152, 168 (1982).
Finally, to establish a fundanmental m scarriage of
justice, a petitioner nust denonstrate actual innocence of

the crime. MC eskey v. Zant, 499 U. S. 467, 494 (1991).

Accordingly, the court will direct the petitioner to show
cause and prejudice for his failure to properly exhaust state
court renedies or, in the alternative, to show that a funda-
mental m scarriage of justice will occur if the court fails to
review his defaul ted cl ai ns.

IT IS, THEREFORE, BY THE COURT ORDERED petitioner’s
notion for |eave to proceed in form pauperis (Doc. 2) is
denied. Petitioner is granted thirty (30) days to submt the
filing fee of $5.00.

I T IS FURTHER ORDERED that within the sanme thirty day
period, petitioner shall show cause and prejudice for his
procedural default or that a fundanmental m scarriage of
justice will occur if the court refuses to consider his
defaulted clains. The failure to file a timely response nay

result in the dism ssal of this action wi thout prior notice to
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the petitioner.
A copy of this order shall be transmtted to the peti-
tioner.

I T 1S SO ORDERED.

Dat ed at Topeka, Kansas, this 2374 day of June, 2006.

S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge



