N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

BI LLY D. NOBLE,

Pl aintiff,
V. CASE NO. 06-3144- SAC
AUSTI N L. DesLAURI ES,
et al.,
Def endant s.
ORDER

This is a civil rights conplaint filed by a resident of the
Larned State Hospital, Larned, Kansas, who is a participant in
t he Sexual Predator Treatnment Program (SPTP). Plaintiff alleges
violations of constitutional due process, and seeks damages as
wel | as declaratory and injunctive relief. Plaintiff sues under
42 U.S.C. 8§ 1331, 1343, and 1983; and asserts supplenmenta
jurisdiction over state law tort clainms under 28 U S.C. 1367.

A second plaintiff is named in the caption of the conpl aint,
Max C. Chadwi cKk. However, M. Chadwi ck has not signed the
conplaint. Nor has he submtted a filing fee or notion for |eave
to proceed wi thout prepaynment of fees. For these reasons, the
court finds Max C. Chadwick is not a plaintiff in this action,
and the case proceeds with M. Noble as the sole plaintiff.

Plaintiff sues the director of the SPTP at Larned and
numer ous ot her enployees there involved with the SPTP program
As the basis for his conplaint, M. Noble alleges that on May 11,
2004, his living quarters were searched by the SPTP staff and

personal property was renoved from his possession and control,



including a lap top conputer, a DVD player, DVD novies, and al
his music conpact discs along with “many other itens.” Thi s
property was held for three weeks “during an internal
I nvestigation.” Plaintiff’s privilege |evel was reduced and he
wa required to nove to a nore secure building, on the basis that
I nappropriate material was found on his personal conputer and
ot her recordable material. On June 3, 2004, plaintiff was told
he woul d be permanently deni ed use of his conputer and woul d have
to send it out of the facility. Plaintiff was further directed
to put his other property in storage until he received a |eve
increase. On June 11, 2004, plaintiff received witten notice
that his property in storage needed to be sent out or destroyed
within 10 days.

Plaintiff asserts his due process rights were violated in
that he did not receive a witten disciplinary report with notice
of the alleged violations, and was not provided notice of the
possi bl e penalties prior to the inposition of sanctions. He
conpl ai ns of defendants’ failure to inmplenent and apply rules
providing advance, fair notice of infractions and possible
sancti ons. He additionally asserts that his right to retain
possessi on of pre-approved property was violated. He challenges
the sanctions inposed as well, and cites the SPTP resident
handbook as providing that the appropriate sanction was | osing
one’s computer privilege for at least six nonths. He conpl ains
def endants failed to follow their own hand book by requiring
renoval of his property.

Plaintiff asks the court to require that defendants establish



a patient rule book indicating “precise violations and
penalties,” a procedure for hearing charges of infractions, wth

representation for the patient throughout the process, and a

right to appeal. The court is asked to enjoin defendants from
I mposi ng punitive consequences on patients until a rule book and
process are provided. Plaintiff also seeks conpensation for

ment al anguish, as well as loss of his property and privil eges

wi t hout due process, including punitive danages for every day he

has spent w thout them He also asks the court to require
def endant DeLauries to immediately reinstate plaintiff’s
privilege level to Level Il1l1. He asks the court to order return

of his property.

The conplaint is not signed by M. Noble, nor is it on forns
provi ded by the court. However, M. Noble has presented and
signed an Application to Proceed Wthout Prepaynent of Fees (Doc.
2). It appears from plaintiff’s financial declarations in the
Application that he has no funds with which to pay the filing fee
and costs herein. Accordingly, the court finds this notion
shoul d be granted. The court further finds that viewed in the
light nost favorable to plaintiff, the allegations in the
conplaint are arguably sufficient to state a cause of action
under 42 U.S.C. § 1983.

Al |l defendants are known and unknown enpl oyees of the Kansas
Depart ment of Social and Rehabilitation Services (SRS). They are
al l eged to have acted under col or of state law. Since it is not
clearly stated in the conplaint, the court assunes defendants are

sued in their official as well as their individual capacities.



The court finds that proper judicial processing of
plaintiff’s claim cannot be achieved wthout additiona

information from appropriate SRS officials. See Martinez V.

Aaron, 570 F.2d 317 (10tM Cir. 1978); Hall v. Bellnon, 935 F.2d

1106 (10th Cir. 1991). It further finds the SRS should be added
as an interested party to this action for purposes of preparing
a Martinez report.

T IS THEREFORE ORDERED the clerk of the court shall enter
t he Kansas Departnent of Social and Rehabilitation Services (SRS)
as an interested party on the docket for the |limted purpose of
preparing the Martinez report ordered herein. Upon the filing of
that report, the SRS may nove for term nation fromthis action.

I T I'S FURTHER ORDERED t hat :

(1) plaintiff’s Application to Proceed Wthout Prepaynent of
Fees (Doc. 2) is granted.

(2) The clerk of the court shall prepare waiver of service
forms for all defendants pursuant to Rule 4(d) of the Federal
Rul es of Civil Procedure, to be served by a United States Mrshal
or a Deputy Marshal at no cost to plaintiff absent a finding by
the court that plaintiff is able to pay such costs. Summons
shoul d al so be prepared for each named defendant in his or her
official capacity and served upon the Attorney General for the
State of Kansas. The report required herein shall be filed no
| ater than sixty (60) days from the date of this order, and the
answer shall be filed within twenty (20) days follow ng the
recei pt of that report by counsel for defendants.

(3) Oficials of the SRS responsible for the operation of the



SPTP at the Larned State Hospital are directed to undertake a
review of the subject matter of the conplaint:

(a) to ascertain the facts and circunstances;

(b) to consider whether any action can and should be
taken by the institution to resolve the subject matter of the
conpl ai nt;

(c) to determ ne whet her other |ike conpl aints, whether
pending in this court or elsewhere, are related to this conpl aint
and shoul d be consi dered together.

(4) Upon conpl etion of the review, a witten report shall be
conpil ed which shall be attached and filed with the defendants’
answer or response to the conplaint. Statenents of all w tnesses
shall be in affidavit form Copi es of pertinent rules,
regul ations, official docunents, and wherever appropriate, the
reports of medical or psychiatric exam nations shall be included
in the witten report.

(5) Authorization is granted to the officials of the Kansas
Depart ment of Social and Rehabilitation Services to interview all
wi t nesses havi ng know edge of the facts, including the plaintiff.

(6) No answer or notion addressed to the conplaint shall be
filed without | eave of court until the Martinez report has been
pr epar ed.

(7) Discovery by plaintiff shall not comrence until plaintiff
has received and revi ewed defendants’ answer or response to the
conplaint and the report requested herein. This action is
exenpted fromthe requirenents i nposed under FRCP 26(a) and (f).

(8) The clerk of the court shall transmt copies of this



order to plaintiff, to defendants, to the Secretary of the Kansas
Department of Social and Rehabilitation Services, and to the
Attorney General of the State of Kansas.

IT IS FURTHER ORDERED that this matter is returned to the
clerk of the court for random reassi gnnent pursuant to D. Kan.R
40. 1.

T 1S SO ORDERED.

Dated this 7th day of June, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge




