N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

LORAN W MAY, SR.,
Petitioner,

V. CASE NO. 06-3112-SAC
UNI TED STATES

OF AMERI CA, et al.,
Respondent s.

VEMORANDUM AND ORDER

This action was filed as a civil rights conplaint, 28 U. S. C
1331, by an inmte of the Leavenworth Detention Center,

Leavenwort h, Kansas. Plaintiff nanmes as defendants the United

States, an “Assistant Prosecutor for U S A” in Kansas City,
M ssouri, and a federal Magistrate Judge in M ssouri. As grounds
for this conplaint, My alleges defendant Powell “filed faulty

i ndi ct ment of conspiracy,” and plaintiff has been held in custody
on a faulty indictnment. He alleges the court, presumbly
referring to the Mssouri court in which an indictment was fil ed
against him has no jurisdiction. He also clains Magistrate
Larsen violated his right to speedy trial and failed to order
U.S. Marshals to deliver subpoenas, which left him wthout
Wit nesses at a nental evaluation hearing. He further alleges he
has filed a nmotion to dism ss, that defendant defaulted on it,
and that he nust be rel eased fromcustody. He asserts his Fifth,
Si xth and Ei ghth Anendnent rights have been violated. He seeks
noney damages for unl awf ul det enti on, violation of hi s
constitutional rights, and nmental angui sh. Plaintiff has al so

filed a nmotion for |eave to proceed in forma pauperis (Doc. 2).



Plaintiff’s answers on his formconpl ai nt i ndi cate he has not
exhausted adm nistrative renedies. He alleges none are
avai | abl e.

The court is required by 28 U S.C. 1915A(a) to screen a
conplaint in a civil action in which a prisoner seeks redress
from a governnent official or entity, and to dismss the
conplaint, or any portion of the conplaint, that is frivol ous,
fails to state a clai mupon which relief may be granted or seeks
nonetary relief froma defendant who is inmune fromsuch relief.
28 U.S.C. 1915A(b). Having screened the conplaint filed in this
action, the court finds it nmust be dism ssed for failure to state
a claim

It is clear from the allegations of the conplaint that
plaintiff seeks to attack an indictnment entered against himin a
federal district court in Mssouri, to allege a denial of speedy
trial in the same M ssouri crimnal proceedings, and to chall enge
a mental evaluation hearing apparently held in connection with
t hose proceedi ngs. These types of clainms, which are chall enges
to crimnal proceedi ngs, nust be raised as objections or notions
to the trial court before or during the crimnal proceedi ngs, or
if the trial has been concluded, then on direct appeal of any
crimnal conviction. The exclusive remedy for challenging
federal crimnal proceedings after trial and direct appeal, is a
post-conviction nmotion wunder 28 U S.C. 2255 filed in the
sentencing court. It is not clear fromplaintiff’s allegations

if a judgnment has been entered against him in the M ssouri



crimnal proceedings?. The court concludes this action is a
premature attenpt by plaintiff to challenge M ssouri crim nal
proceedi ngs?, and is not properly before this court.

IT I'S THEREFORE ORDERED that this action is dismssed,

wi t hout prejudice, and all relief is denied.

IT I'S FURTHER ORDERED that plaintiff’s notion for |eave to
proceed in forma pauperis (Doc. 2) is denied.
I T IS SO ORDERED.

Dated this 4th day of May, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge

! A plantiff seeking to recover for actions by defendantsleadingto andlegedly illegd crimind
conviction by means of a avil rights complaint, would have his complaint dismissed as in the nature of a
habeas corpus action, and premature under Heck unless and until the conviction has been overturned by
some proper procedure. See Heck v. Humphrey, 512 U.S. 477, (1994); Parrisv. U.S,, 45 F.3d 383, 384
(10" Cir. 1995), cert denied, 514 U.S. 1120 (1995), citing Stephenson v. Reno, 28 F.3d 26 (5™ Cir.
1994)(applying Heck to a Bivens action pursuant to 28 U.S.C. 1331 whereplantiff had not yet challenged
thevalidity of his confinement by habess petition) ; Beck v. City of Muskogee Police Dep't, 195 F.3d 553,
557 (10" Cir. 1999).

2 If this court congtrued plaintiff’s dlegations only as acivil complaint under 28 U.S.C. 1331
for money damages, the court would dill be constrained to dismissthe complaint under 28 U.S.C. 1915A(b)
because dl named defendants are immune fromlighbility for money damages. See Imbler v. Pachtman, 424
U.S. 409, 431 (1976).




