N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

JOSHUA LONG,
Pl aintiff,
V. CASE NO. 06-3089- SAC
FRANK DENNI NG, et al.
Def endant s.
ORDER

This is a civil rights conplaint, 42 U S.C. 1983, filed by
an inmate of the O athe Detention Center, O athe, Kansas (0DC).
Nanmed as defendants are Frank Denning, Sheriff of Johnson County
who is Director of the Johnson County Adult Detention Centers;
Maj or Cortright, the “acting Bureau Commander” of the ODC;, and
Deputy Morris, corrections officer at the ODC at the tinme of the
i nci dent.

Plaintiff seeks | eave to proceed in forma pauperis (Doc. 2).
The “Conmm ssary Account History” submtted by plaintiff in

support of his notion indicates his balance over the past six

nont hs has been a negative ampunt. The court finds no initial
partial filing fee my be inposed due to plaintiff’s limted
resources.

As grounds for his conplaint, plaintiff alleges that on
Oct ober 19, 2005, while assigned to the disciplinary segregation
nodul e, he was out for his one hour of recreation and was fully
restrained: in a |eather belt, handcuffed at the waist, with his
| egs shackl ed. He alleges he was reading a letter to Mke Lee

when Deputy Morris cane out of the guard shack, ripped the letter



out of his hands, pushed himand told himto | ockdown. Plaintiff
states he turned to ask Morris why he had pushed him and Mrris
grabbed him from behind and “slammed him on his head and
shoulder.” Plaintiff further alleges he was |left on the floor
fully restrained and lying in a pool of blood waiting for medical
assistance. Plaintiff exhibits nedical records indicating he was
hospitalized, received four stitches in the back of his head, and
was treated for a concussion and separated shoul der. Plaintiff
al l eges the attack was unprovoked, and clains the force used by
Morris was excessive and unnecessary.

Plaintiff asserts this attack ampunted to a viol ation of the
Ei ght h Amendnent prohi bition agai nst cruel and unusual puni shnent?
as well as a “substantive due process violation?” He seeks
conpensatory and punitive damages against Morris, alleging the
acts of defendant Morris caused him bodily harm He seeks
nonet ary danages agai nst Denning and Cortright based upon their
supervisory duties at the jail.

The Court nust construe the conplaint Iiberally, because Long

is a pro se litigant. See Haines v. Kerner, 404 U S. 519,

520-21, (1972); Hall v. Bellnmon, 935 F.2d 1106, 1110 (10th Cir.

1991). However, the Court should not act as a pro se litigant's

1

When a plantiff dams that a prison officid used excessve physica force vioating the cruel and
unusud punishment clause, “the core judicid inquiry is. . . whether force was gpplied in a good-faith effort
to maintain or restorediscipline, or mdidoudy and sadigticaly to cause harm.”  Hudson v. McMillian, 503
U.S. 1, 6-7, (1992), quoting Johnson v. Glick, 481 F.2d 1028, 1033 (2d Cir.1973), as cited in Whitley
v. Albers, 475 U.S. 312, 320 (1986). Pantiff does not have to demondrate serious injury, adthough the
extent of injuries suffered is a factor in determining whether the use of force “could plausibly have been
thought necessary.” Hudson, 503 U.S. at 7.

2
These federd congtitutiond rightsare made applicable to the States by the Fourteenth Amendment.

2



advocate. See Hall, 935 F.2d at 1110. For the reasons stated
below, M. Long will be ordered to show cause.

Because M. Long is a prisoner, the court is required to
screen his conplaint and to dism ss the conplaint or any portion
thereof that is frivolous, fails to state a claimon which relief
may be granted, or seeks relief froma defendant i mmune fromsuch
relief. 28 U S.C. 1915A(a) and (b).

Havi ng screened all materials filed, the court finds the
conplaint is subject to being dism ssed for two reasons. First,
plaintiff has not sufficiently pled exhaustion of adm nistrative
remedi es. 42 U.S.C. 1997e(a) directs: “No action shall be
brought with respect to prison conditions under section 1983 .

by a prisoner confined in any jail . . . until such
adm nistrative renedies as are avail able are exhausted.” The
U.S. Supreme Court has held that this section applies to single-
i nci dent excessive force clains as well as clainms concerning

ot her conditions affecting prisoners. Porter v. Nussle, 534 U. S.

516, 520 (2002). This exhaustion requirenment is mandatory and
may not be disregarded by the court. Id. at 524. Exhausti on
under 8 1997e(a) is not an affirmative defense to be specially

pl eaded or waived. Steele v. Federal Bureau of Prisons, 355 F. 3d

1204, 1210 (10" Cir. 2003), cert. denied, 543 U S. 925 (2004).

Instead, it is a pleading requirenent inmposed upon the prisoner
plaintiff. Ld. It follows that a conplaint that fails to
adequat el y pl ead exhausti on anmpbunts to one that fails to state a
cl ai m upon which relief can be granted. |d. When a conpl ai nt

fails to state a claim 42 U S.C. 1997e(c)(1l) requires the court



to dismss it sua sponte. Simmt v. U.S. Bureau of Prisons, 413

F.3d 1225, 1238 (10" Cir. 2005). The Tenth Circuit has also

determ ned that “total” exhaustion is required. Ross v County of

Bernalillo, 365 F.3d 1181, 1188-89 (10" Cir. 2004).

Plaintiff generally alleges he has exhausted the
adm ni strative renedies available at the ODC and provides
exhibits of two “Inmate Commruni cati on Forni grievances submtted
by him One was directed to Shift Commander on Novenber 15,
2005, and the other to “Bureau Conmmander” on Novenmber 29, 2005.
Bot h describe the incident on October 19, 2005, and the all eged
injuries, but the only relief requested is that Deputy Mrris “be
repri manded for his actions.” The grievances were disposed of
with statements that the incident, “like all use of force
situations” had been reviewed, and “the appropriate action” had
been taken.

The two gri evances do not nention plaintiff’s constitutional
clainms that he was subjected to cruel and unusual punishment and
deni ed due process or that he suffered injuries as a result which
all egedly entitle him to nmoney damages from the three naned
def endant s. Plaintiff did not nmention Denning or Cortright at
all in either grievance. Since plaintiff has provided neither
“particul arized avernments” nor exhibits denmonstrating that he
exhausted his adm nistrative renedies as to all defendants, this
court may be required to dismss the entire action wthout
prejudice. |d. at 1189.

The second reason the conplaint is subject to dism ssal is

plaintiff’s failure to allege facts indicating liability for



damages wunder Section 1983 of either defendant Denning or
Cortright should plaintiff prove the alleged excessive force
incident. To obtain noney danages agai nst defendant Denning in
his official capacity as Sheriff of Johnson County, plaintiff
must identify a county "policy" or "custonl and that it caused

his injury. Monell v. Dep't of Social Servs., 436 U S. 658, 690,

FN 55 (1978); Board of County Comirs of Bryan County v. Brown,

520 U. S. 397, 403 (1997). As the Suprene Court has expl ai ned:
. . a plaintiff nmust show that the nunicipal action
was taken with the requi site degree of culpability and
must denonstrate a direct causal |ink between the
muni ci pal action and the deprivation of federal rights.
Id. at 404. Plaintiff has not identified in the conplaint a
policy adopted by a duly constituted | egislative body of Johnson
County or, assum ng defendant Denni ng can be considered a final
pol i cymaker for establishing county policy, a "deliberate choice

to followa course of action" by defendant Denni ng which resulted

in a constitutional violation. Penmbaur v. City of Cincinnati,

475 U. S. 469, 483 (1986). Nor has plaintiff identified a custom
that "is so wi despread as to have the force of |law' in connection
with the incident described in the conplaint. Brown, 520 U.S. at
404. Accordingly, plaintiff has failed to state a cl ai munder 42
U S.C. 8 1983 against either defendant Denning or defendant
Cortright in his official capacity at the county facility.
Thus, plaintiff’s cause of action agai nst these two defendants in
their official capacities should be dism ssed under 28 U S.C. §
1915A(b) and & 1915(e)(2)(B) for failure to state a claim

Even if the court Iliberally construes the conplaint as

asserting a cause of action for damges against defendants



Denni ng and Cortright in their individual capacities, it still
fails to state a claim This is so because plaintiff does not
al l ege the personal participation or acqui escence by defendants
Denning and Cortright in the excessive force incident described

in the conplaint. See Foote v. Spiegel, 118 F.3d 1416, 1423

(10th Cir. 1997)(“Individual liability under 8 1983 nust be based
on per sonal i nvol venent in the alleged constitutional

violation.”), citing, Ginsley vl MacKay, 93 F.3d 676, 679 (10t

Cir. 1996); Jenkins v. Wuod, 81 F.3d 988, 994-995 (10th Cir.

1996) (Plaintiff rust show defendant personally participated in
the alleged violation, and conclusory allegations are not
sufficient.). I nstead, Long nmkes conclusory allegations that
def endant Denning “has custody of” and “is responsible for” the
conduct of the jail, and defendant Cortright “oversees
supervi sory duties of subordi nates.” Such allegations based only
upon one’s supervisory capacity fail to state a claimfor relief.
Accordingly, plaintiff's cause of action against defendants
Denning and Cortright in their individual capacities should be
di sm ssed under 28 U.S.C. 8§ 1915A(b) and 8§ 1915(e)(2)(B) for
failure to state a claim

In this Order, plaintiff is given the opportunity to show
full and total exhaustion of adm nistrative renmedies on all his
claims as to all three defendants. Plaintiff should also
describe to the court the steps available through the
adm ni strative grievance process at the Johnson County detention
center and state whether or not he pursued all avail abl e appeal s

including submtting internediate grievances to the “Shift



Sergeant” and the “Division Conmander” as required in the Inmate
Gui debook. Long is also required to allege facts, if he can, to
show personal participation on the parts of defendants Denni ng
and Cortright in order to avoid dismssal of his conplaint
agai nst them
In the alternative to showi ng total exhaustion and persona

participation as to all three defendants, plaintiff may file a
notion to voluntarily dism ss defendants Denning and Cortright
fromthis action, or submt an anended conpl ai nt nam ng Morris as
t he sol e def endant, and proceed against Morris only. |t appears,
at this juncture anyway, that Long has sufficiently pled
exhausti on and al | eged personal participation as to his excessive
force clai magai nst defendant Morris.

I T 1S THEREFORE ORDERED that plaintiff is directed to show

cause within twenty (20) days why this action should not be
di sm ssed for the reasons stated in this Order. If plaintiff
fails to conply, this action may be dism ssed w thout further
noti ce.

IT 1S SO ORDERED

Dated this 27th day of April, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge




