N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

MATTHEW D. KRALLMAN,
Petitioner,

V. CASE NO. 06-3075- SAC
SHAWNEE COUNTY DI STRI CT COURT, et al.,
Respondent s.

VEMORANDUM AND ORDER

This petition for wit of habeas corpus was filed by an
i nmate of the Shawnee County Departnment of Corrections, Topeka,
Kansas. Petitioner has also filed an Application for |eave to
proceed in forma pauperis (Doc. 2), Mdtion for appointnment of
counsel (Doc. 3) and Emergency Mdtion for Stay (Doc. 4).

The court finds petitioner’s Application for | eave to proceed
in forma pauperis has not been conpl et ed. In particular, the
question requiring he state the amount of “any cash or checking
or saving accounts” is not answered. Nor does the pleading
contain a certified statement by a jail official as to the
current balance in petitioner’s inmate account.

In his Petition, Krallman alleges he is attacking a state
detainer, and the forms used by himincorrectly indicate he is a
person in federal custody filing pursuant to 28 U S.C. 2241
Petitioner alleges on the formthat he is attacking a detainer
i ssued by the Shawnee County District Court, Topeka, Kansas, and
t hat he has sought final disposition of the detainer in accord
with the Interstate Agreenent on Detainers. Petitioner seeks to
prevent his inpending trial on a sex offense charge in Shawnee

County. He alleges he sought pretrial dism ssal of the charge in



state court.

As support for his petition, Krallman alleges he faces tri al
i n Shawnee County for the same acts commtted on the sanme dates
against the sane victimat the sane |ocation as he was already
convicted for in Jefferson County pursuant to his plea of no
contest. He asserts his prosecution in Shawnee County woul d be

wrongful and harnful and subject him to double jeopardy and

pi ece-neal prosecution. Petitioner challenges the charge in
Shawnee County on other grounds as well. He asks this court to
i ssue an order staying the state crimnal proceedings. Havi ng

considered all the materials in the file, the court finds as
foll ows.

This court takes judicial notice of Krallman v. Sebeli us,

Case No. 06-3060 (D.Kan. March 22, 2006, unpublished). 1In that
case petitioner raised the same claims in a civil rights
conplaint filed pursuant to 42 U S.C. 1983. The action was
di sm ssed upon initial screening wthout prej udi ce, and
Krall man’s energency nmotion for a stay of the Shawnee County
proceedi ngs was deni ed. For reasons stated therein, this court
found the gist of petitioner’s clains was a challenge to his
state conviction in Jefferson County. Such a claim must be
raised by petition for wit of habeas corpus on behalf of a
person in state custody filed pursuant to 28 U S.C. 2254.
Exhaustion of all available state court remedies is a statutory
prerequisite to filing such a petition in federal court.
Petitioner’s allegations that the offense being tried in

Shawnee County was in the sane |ocation and on the sane date as



the of fense he was convicted of in Jefferson County are different
fromand refuted by his allegations and exhibits in Case No. 06-
3060. The victim his step daughter, was the sanme, but it was
apparent in petitioner’s earlier case that he was charged with
sex offenses comm tted against her in tw different counties on
di fferent dates.

Petitioner again fails to properly proceedinthis court, and
again fails to allege sufficient facts indicating he is entitled
to federal court intervention in his state crim nal proceedings
or that he should be excused from exhausting his chall enges to
either his state crimnal conviction in Jefferson County or any
conviction he m ght receive i n Shawnee County. He all eges he has
an appeal pending on a mandanus action filed by him It is thus
evident he has not yet had his clains reviewed by the Kansas
Suprenme Court. Moreover, it is not at all clear that a mandanus
action was the appropriate state renedy by which to chall enge his
state conviction or pending charges. Petitioner nust have raised
his clains either on direct appeal of his state convictions or by
state post conviction notion initiated in the state trial court.
He nust have presented his claims by followi ng proper state
procedures ultimately to the highest state court so that they
could be reviewed on the nmerits. He has not fully exhausted his
state court renmedies as to charges or convictions against himin
either state court. The court concludes this action nmust be
di sm ssed for failure to properly proceed and for failure to
fully exhaust state court renedies on all his clains.

Petitioner’s “Motion for Question . . .” (Doc. 6) in effect



seeks a ruling on petitioner’s | egal argunments by this court. It
is denied since petitioner has not exhausted state renedies on
his clains.

Like in his |last case, petitioner inproperly submtted with
his initial pleading in this case a docunent entitled “Notice of
Appeal, per interlocutory decisions . . . .” This docunent was
not filed at the time it was submtted, as there was no order to
appeal. Petitioner nmust submt a proper Notice of Appeal within
the statutory time limts if he intends to appeal the court’s
order entered herein.

| T 1S THEREFORE BY THE COURT ORDERED t hat petitioner’s notion
for | eave to proceed in forma pauperis (Doc. 2) is granted, his
notion for appoi ntment of counsel (Doc. 3) is denied as noot, his
nmoti on for emergency stay (Doc. 4) is denied, his Mtion for
Question/ Proposition of Law (Doc. 6) is denied, and this action
is dismssed without prejudice to his filing a federal habeas
corpus action pursuant to 28 U S.C. 2254 after he has fully
exhausted state court renedies on all his clains.

IT 1S SO ORDERED

Dated this 6th day of April, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge




