N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

MATTHEW D. KRALLMAN
Pl aintiff,

V. CASE NO. 06-3060- SAC
KATHLEEN SEBELI US, et al .,

Def endant s.
VEMORANDUM AND ORDER

This “Conplaint/Petition” asserting jurisdiction under
42 U.S.C. 1983 was filed pro se but not on court-provided forns
by an inmate of the Shawnee County Adult Detention Center,
Topeka, Kansas (SCADC) . Plaintiff alleges the “Governnment of
Kansas” is suppressing or msrepresented ternms of a plea
agreenent in a state crimnal case in which he was convicted,
and that he faces being subjected to doubl e jeopardy in another

state crimnal case which is about to go to trial.

FACTS & PROCEDURAL HI STORY

Briefly, the facts from the pleadings include that
plaintiff was charged with sex crimes against his stepdaughter
commtted when they resided in Shawnee County and again when
they resided in Jefferson County. On August 5, 2004, Krall man
pl ed no-contest in Jefferson County District Court to one count
of aggravated indecent liberties with a child in violation of
K.S. A 21-3504(a)(3)(A). He was sentenced on Septenber 2, 2004,
to 60 nonths in prison

Plaintiff apparently was then transferred to Shawnee



County for prosecution on one count of rape and one count of
sodony. These crimes are alleged to have occurred between
Novenmber 17, 2000 and February 1, 2002, in his residence in
Shawnee County. Plaintiff filed a pretrial notion to dism ss
the Shawnee County charges, <claimng prosecutors in both
counti es had agreed during plea bargaining that his conviction
in Jefferson County was for the offenses against the victimin
Shawnee County as well as the ones in Jefferson County. The
Shawnee County judge infornmed him that such an agreenment would
be illegal and renmarked he nmust have m sunder st ood.

Plaintiff alleges he also filed in Shawnee County a
“motion” for hearing “to determ ne the agreenment Shawnee County
made for this petitioner to plead in the Jefferson County case;”

a “doubl e jeopardy notion to dism ss case;” and a “Petition for

Mandanus” on Novenber 28, 2005 (Case No. 05C1528). Plaintiff

then filed this federal action in which he seeks “immedi ate
injunctive relief to estopp (sic) the government,” and noney
danmages.

CLAI MS

Plaintiff asserts two theories in support of his claim
t hat he i s being subjected to double jeopardy. First, he clains
he is being prosecuted twice for the sane acts. |In support of
this theory, he generally alleges that the i ssues decided in the
former prosecution in Jefferson County are “identical” to those
in the case now pendi ng i n Shawnee County, so that trial on the

charges in Shawnee County constitutes double jeopardy. He



alleges in particular that the victinm s descriptions of the rape
and sodony in Jefferson County are “absolutely simlar” to her
descriptions of the crimes in Shawnee Countyl.

Plaintiff’'s second theory is that his plea and conviction
in Jefferson County di sposed of all offenses against the victim
that occurred in Shawnee County as well as Jefferson County
according to the plea agreenment accepted in the District Court
of Jefferson County.

Plaintiff has filed an Emergency Motion for injunction
(Doc. 4), asking this court to stay Case No. 04CR990, State of

Kansas v. Krallman, in the District Court of Shawnee County,

whi ch he alleges is set for trial on March 27, 2006.

DI SCUSSI ON

Because plaintiff is an inmate, this court is required
under 28 U.S.C. 1915A to screen the conplaint and to di sm ss any
portion of the conplaint that is frivolous, fails to state a
claim or seeks relief froma defendant who is i mmune from such
relief. This conplaint is deficient in several respects.

First, the Eleventh Anendnment bars a claim for damages
agai nst the Governor and Attorney General of the State of Kansas

intheir official capacities. Kentucky v. Graham 473 U.S. 159,

166 (1985). Moreover, plaintiff does not allege any of the
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OnNovember 10, 2005, Krallman filed in Shawnee County (Case No. 04CR00990) a“Mation
to Dismiss with Prejudice’ assarting K.S.A. 21-3108 (effect of former prosecution)(Exh. 9). Therein, he
clamed he was formerly prosecuted for the same crimesin Jefferson County on the same dates with the
same vidim. Thismotionismostly adiscusson of lega authorities, rather than facts asto how the two sets
of crimes were redly only one offense.



requi site personal participation by the named defendants in his
crimnal prosecutions in either Jefferson or Shawnee County.
Thus, plaintiff seeks relief from defendants who are inmune to
suit for noney damages.

The other relief prayed for by plaintiff, dismssal of
pendi ng state crimnal charges or the overturning of his state
conviction based on an inprovident guilty plea, is not properly
sought in a civil rights conplaint. To the extent plaintiff
all eges constitutional error in either his conviction in
Jefferson County District Court or the pending crimnal
proceedi ngs in Shawnee County District Court, his exclusive
remedy lies in a petition for wit of habeas corpus. See

Preisner v. Rodriguez, 411 U.S. 475 (1973). His claimfor noney

danmages based upon state crim nal prosecutions is premature

under Heck v. Hunphrey, 512 U.S. 477, 486-87 (1994), unless he

can show that the state crim nal proceedi ngs have al ready been
i nval i dated by a court.

Furthernore, federal habeas relief my not be granted
absent a showing of full exhaustion of available state court
remedies, 28 U . S.C. 2254(b)(1). Chal lenges to the plea
agreenment in Jefferson County were properly raised by Krall man
inanotiontowithdrawpleain the state trial court. However,
t hose clainms nmust have been presented not only to the trial
court, but to the Kansas appellate courts as well. The question
of whether or not plaintiff’s plea was knowingly and
intelligently entered because <either the plea agreenent

cont ai ned m srepresentations or was breached is clearly one for



the state courts in the first instance. There is no indication
in plaintiff’s pleadings that he appeal ed? the Jefferson County
trial judge’'s denial of his motion to withdraw plea to the
hi ghest state appellate court, or that he has raised this claim
under K. S. A 60-1507 and by that collateral neans presented it
to the highest state court?.

Finally, plaintiff’s claimof double jeopardy based on
his allegations of being prosecuted twice for the sane offense
is not supported by sufficient facts to exenpt him from the
exhaustion requirement on this claim The doubl e jeopardy
clause of the Fifth Arendnent, applicable to the states through
the Fourteenth Amendnment, provides that no person shall "be
subj ect for the sane offense to be twice put in jeopardy of life

or limb." U.S. Const. Amend. V; Mnge v. California, 524 U.S.

721, 727-28 (1998); Benton v. Maryland, 395 U S. 784, 794

(1969). It protects the crimnal defendant against (1) a second
prosecution for the sane offense after acquittal; (2) a second
prosecution for the same offense after conviction; and (3)

mul tiple crimnal punishnments for the same of fense. Brown v.
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Krdlmanexhibitsa“Notice of Apped” filedinthe Digtrict Court of Shawnee County onNovember
10, 2005, however it merdy requested permissionto pursue an interlocutory appeal “should this court rule
agang” him on his motion to dismiss. Kralman aso exhibits aletter he wrote to an atorney (Exh. 11),
whom he states was appointed as co-counsel in Case No. 05 C 1528. There is no indication that an
apped has been properly filed or determined.
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Kralman aso exhibits a Petitionfor Mandamus he filed in Shawnee County Court on November
28, 2005 (Exh. 12). Inthis pleading, Krallman asked the court to order the State of Kansas to stay and
digmiss Case No. 04 CR 990. Plaintiff states in his motion before this court that he has appeded the
decisonon his state petitionfor mandamus, and the appea hasbeendocketed as Case No. 06-95983-A.
Rather than showing full exhaudtion, plaintiff’ salegations indicate he currently has 2 actions pending instate
court which raise the claims he seeks to have adjudicated prematurely by this court.



Chio, 432 U.S. 161, 165 (1977).

Plaintiff’s own factual allegations refute rather than
support his theory that he is being prosecuted twice for the
same offense. He states the charges in Jefferson County were
for crinmes commtted between February 21, 2002 through June 3,
2003; while the charges in Shawnee County are for crines
commtted between Novenber 17, 2000 through February 1, 2002.
Mor eover, the transcript of the plea proceedings in Jefferson
County plainly shows plaintiff entered a plea for acts he
commtted “on or about the 27t" day of May, 2003 and the 30" day
of May, 2003 . . . wthin Jefferson County . . . .~ The
| ocati ons and dates of the offenses are obviously not the sane
and, thus, the two sets of charges are obviously not for the
sanme of fense*. The fact that plaintiff commtted simlar illegal
acts upon the same victi mdoes not nake his comm ssion of those

acts again, at a different |ocation and time, a single offense.

See State v. Grissom 251 Kan. 851, 896 (Kan. 1992).
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Thiscourt hasconsidered that in Abney v. United States, 431 U.S. 651 (1977), the United States
Supreme Court held that denid of amotionto dismissanindictment ondoublejeopardy grounds constitutes
afina order for purposes of 28 U.S.C. § 1291. That decision was based upon the specid nature of the
double jeopardy right and recognition that the right cannot be fully vindicated on apped, sincein part the
Double Jeopardy Clause protects "against being twice put to tria for the same offense” 1d., a 661
(emphasis in origind). Because the Clause "protects interests wholly unrelated to the propriety of any
subsequent conviction,” id., a requirement that a defendant run the entire gamut of state procedures,
including retrid, prior to condderation of his daim in federal court, would reguire him to sacrifice one of
the protections of the Double Jeopardy Clause. Judticesof BostonMun. Court v. Lydon, 466 U.S. 294,
302-03 (1984). However, plaintiff’ sdoublejeopardy clamisnot sufficient to warrant pretria intervention
in a state court proceeding by the federal court. Federd courts ook to state law to determine whether a
state defendant committed one or more than one offense for double jeopardy purposes. Stedev. Y oung,
11 F.3d 1518, 1523 (10" Cir. 1993). Pursuant to K.S.A. 21-3108, three elements must be present to
bar asubsequent prosecution. Thethird requirement isthat the chargein the second prosecution must have
been one whichcould have been charged as an additional count inthe prior case. Statev. Baker, 877 P.2d
946, 950 (Kan. 1994). Asnoted, the chargesfiled in Shawnee County arefor acts committed in plaintiff's
resdence whally in that county. Thereis no showing that these crimes could have been charged, tried or
dismissed in Jefferson County.




The court perceives nore potential for merit review in
plaintiff’s other theory that under the Jefferson County plea
agreenent his plea and conviction in Jefferson County covered
all offenses against the victimthat occurred i n Shawnee County
as well as Jefferson County. In support of this theory,
Kral |l man exhibits and quotes from the transcript of the plea
proceedi ngs in Jefferson County. This record shows the judge
and t he prosecut or made comments referring to “pl ea negoti ations
whereby the sentence in Jefferson County and any in Shawnee
County woul d not exceed 60 nonths.” The Jefferson County judge,
after finding Krallman guilty based upon his plea, stated: “the
total cunulative sentence between this and the sentence in

Shawnee County, Kansas, whatever it may be, at least fromthis

Court’s point of view, will not exceed five years, 60 nonths.”
The judge added: “I don’t have any control over what sentence
they are going to pronounce him to down there.” The court

plainly informed Krall man before he entered his plea that if he
pled guilty to count |1, count | would be disnm ssed, and it was.

Plaintiff alleges he agreed to the no contest plea
because it afforded him no further prosecution by “the State”
and that this was the “clear intention” represented by County
Attorney Keck. He conplains the “State of Kansas” is refusing
to honor the “judgnment” of the Jefferson County court that the
prosecutions were joint® and the sentence of 60 nonths was for

all crinmes. He asserts the “State of Kansas” is bound by the
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Hantiff cites K.S.A. 22-3203 as authority for his daims, which provides for consolidation of
separate complaints, informations or indictmentsagaingt a Single defendant for trial. However, this satute
does not provide that indictmentsin different jurisdictions may be consolidated.
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pl ea agreenent.

This theory may be nothing nore than petitioner’s self-
serving interpretation of superfluous or anbi guous conmments nmade
by the prosecutor and the judge during the Jefferson County plea
proceedi ngs®. On the other hand the coments nmade by the
Jefferson County judge and prosecutor at the plea proceeding
regardi ng the charges pending in Shawnee County are certainly
not a nodel of clarity. This court’s reading of the exhibited
transcript suggests the prosecutors from the two different
jurisdictions had discussed offering to reconmend to the courts
in their respective jurisdictions a downward departure to a
sentence of 60 nonths. Perhaps they even di scussed recomendi ng
concurrent sentences, although that is never stated. They
apparently di scussed sone sort of agreenment as to how to proceed
and possible offers to Krallman in exchange for his pl eading
guilty to sone or all of the charges. However, plaintiff at

this juncture does not present evidence that the prosecutors
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On September 9, 2005, in Shawnee County Digtrict Court, Kralmanfileda“Motion for Hearing
to Determine TimKeck’ s Sentencing Agreement with Jefferson County.” Therein, hedlegedthat Shawnee
County and Jefferson County entered a*joint sentencing agreement” for atotal cumulative sentence of no
more than 60 months. He quoted the Jefferson County prosecutor as stating in the plea proceeding that
the two countieswere negotiating an agreement “that we would bothrecommend tothe court” adownward
departure to 60 months at sentencing. Also in this motion he argued that Judge Nafziger dearly found he
had jurisdiction over the total sentence for the Jefferson and Shawnee county offenses, and Shawnee
County prosecutor Keck waived jurisdictiona defects and his right to prosecute by agreeing to conviction
of the Shawnee County offenses in Jefferson County and falling to object at the Jefferson County plea
proceeding. Hedso claimsthewritten pleaagreement noted thejoint plea, but the Stateimproperly atered
the agreement by handwriting the word “ attempted” in the margin. However, he says he is unable to
produce a copy of the written agreement. He asked the Shawnee County Didtrict Court to dismiss Case
no. 04 CR 990 on this basis.

The court makes no findings of fact regarding these alegations and they are dismissed without
prejudice to plantiff rasng them in the state courts, and after full exhaustion, in afederd habeas corpus
petition. However, plantiff is warned that there is a one-year statute of limitations for bringing a federa
habeas action, 28 U.S.C. 2244(d)(1), whichmay be tolled by a pending state action based uponthe same
cam.



fromthe two counties reached a “joint” agreenent or that such
an agreenent actually becanme a provision of the witten plea
agreenent in Jefferson County. Instead, the statenent was nade
at the plea proceeding that Keck had been involved in
negoti ations but was “never were able to plea.”

In any event, it is highly unlikely that such an
agreenent would have bound the Shawnee County Court. Under
K.S.A 22-2601, the state district courts have exclusive
jurisdiction to try all crimnal cases under the laws of the
State of Kansas. K.S. A 22-2602 provides, “Except as otherw se
provided by law, the prosecution shall be in the county where
the crine was commtted.” Thus, Jefferson County was neither
t he proper venue nor the proper jurisdiction for prosecution of

acts conmmtted in Shawnee County. See State v. Schroeder, 279

Kan. 104, 111-112 (2005). Shawnee County is a separate
jurisdiction from Jefferson County, and a judge in one
jurisdiction would have no power to dism ss a prosecution for
crimes commtted in another. Plaintiff’s referral tothe entity
prosecuting him as the “State of Kansas” does not expand the
jurisdiction of the Jefferson County Court to resolve charges
pendi ng i n Shawnee County. Thus, even if the facts all eged by
plaintiff can be proven (that the prosecutor and judge in
Jefferson County m srepresented to himthat in exchange for his
plea in Jefferson County there would be no prosecution or
sentence on the charges in Shawnee County), the proper renedy
m ght be the withdrawal of plaintiff's plea in the Jefferson

County case, rather than dism ssal of the charges in Shawnee



County.

In sum the gist of this claim is a challenge to
plaintiff’'s plea agreenment and conviction in Jefferson County,
a habeas cl ai mwhi ch requires exhaustion, and which on its face
is insufficient to entitle plaintiff to a stay of the trial

pendi ng i n Shawnee County.

MOTI ON FOR LEAVE TO PROCEED I N FORMA PAUPERI S

Plaintiff has also filed a Mdtion for Leave to Proceed
in forma pauperis (Doc. 2). However, this nmotion is not on
court-provided fornms’” and does not include a proper affidavit or
a certified statenent of plaintiff’s inmate account as required
by 28 U . S.C. 1915. Pursuant to 28 U. S.C. 1915(b)(1), plaintiff
ordinarily would be required to pay the full $250 filing fee in
this action. Obtaining | eave to proceed in forma pauperis would
only entitle himto pay that fee over time by periodic paynents
from his inmte trust fund account as detailed in 28 U S.C

1915(b)(2). However, this notion will be dism ssed as noot.

MOTI ON FOR APPOI NTMENT OF COUNSEL

Plaintiff has also filed a Mdtion to Appoint Counsel

(Doc. 3). This notion is denied, since plaintiff is not

properly before this court at this tinme.

7

Fantiff is advised that the court provides, uponrequest, forms for filing elther federal habeas corpus actions
or civil rights complaints as wel as mations for leave to proceed in forma pauperis. These formsinclude
ingructions and filing requirements, which may hep him to avoid filing an improper action in the future.
Rantiff will not be required to pay the $250 filing fee in this action Snce his motion is moot due to its
dismissa uponscreening. However, he may be obligated to pay thefeein future actions, evenif they are not

properly filed or the proper way to proceed for the requested relief.
10



For all the foregoing reasons, the court finds this
action nust be dism ssed, w thout prejudice, under 28 U.S. C.
1915A. This court anticipates that any future 2254 Petition
filed by Krallmn woul d not be handl ed as possibly “second and
successive” under 28 U.S.C. 2244(b)(3) on account of this
opinion in which this court has declined to reach the nerits of
his clainms due to his failure to exhaust.

Plaintiff submtted a “Notice of Appeal” wth his
conplaint which states therein it is to be filed in the event
this court denied his Emergency Mdtion. This pleading has not
been and will not be filed as a Notice of Appeal since it was
submtted before the decision in this case was entered and
references interlocutory appeal. Plaintiff has a statutory 30-
day period in which to file a proper Notice of Appeal of this
Order of Dism ssal if he so desires.

I T IS THEREFORE BY THE COURT ORDERED that plaintiff’s
motions for |leave to proceed in forma pauperis (Doc. 2), for
appoi nt mnent of counsel (Doc. 3), and for “Question/Proposition
of Law’ (Doc. 7) are denied as noot.

IT IS FURTHER ORDERED that plaintiff’s enmergency notion
for injunction (Doc. 4) is denied; and this action is dism ssed,
wi t hout prejudice.

Dated this 22nd day of March, 2006, at Topeka, Kansas.
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s/ Sam A. Crow
U S. Senior District Judge
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