N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

JUNG SI K KIM
Pl aintiff,
V. CASE NO. 06-3013- SAC
STATE OF KANSAS, et al.,

Def endant s.

VEMORANDUM AND ORDER

This action was filed as a civil rights conplaint pursuant
to 42 U.S.C. 1983 by an inmate of the Hutchinson Correctional
Facility, Hutchinson, Kansas. Plaintiff was convicted in 1991 in
the District Court of Wandotte County, Kansas, of 2" degree
murder and attenpted 1st degree nurder, and sentenced to two
concurrent terns of 15 years to lifel

Plaintiff initially submtted $150 with his conpl ai nt, which
he asked the court to accept as partial paynent of the required
filing fee of $250. He has also submitted a notion for |eave to
proceed in forma pauperis (Doc. 2) without prepaynent of the full
f ee. The court finds plaintiff’s nmotion should be granted
because certified financial records indicate he is unable to pay
the full fee at this tine. However, plaintiff remains

responsi ble for the entire fee through paynents? fromhis i nmate

! Rantiff exhibits“ Program Classification Review,” a KDOC document dated September 3,
2002. Thisexhibit indicates his* controlling sentence” as“l Min 015 00 Max 999 99.”

2 Pursuant to 28 U.S.C. 1915(b)(2), the Finance Officer of the facility where plantiff is
incarcerated is directed by acopy of this order to collect twenty percent (20%) of the prior month’ sincome
each time the amount in plaintiff’s account exceeds ten dollars ($10.00) until the filing fee has been paid in



trust fund account as authorized by 28 U S. C. 1915(b)(2).

Plaintiff conplains that defendant, State of Kansas, is

vi ol ating his due process rights by “not applying and enforcing”

a provision of the federal “Truth in Sentencing Act,” nanmely 42
U S . C 13704(a)(1). Plaintiff asserts this federal statute
contains “mandatory |anguage wth requiring substantive
predi cates,” which have created a liberty interest in him In

particular, he alleges he is a Part 1 Violent Crime O fender and
contends this statute requires that such offenders be rel eased
after serving 85% of their sentence. He alleges that “on or
about June of 2003,” he had served 12 years and 9 nonths, or 85%
of 15 years.

The court is asked to declare that Kansas has viol ated
plaintiff’s due process rights, 42 U S.C. 13704, and “the
Obligation of Contracts to the plaintiff as a third party
beneficiary.” Plaintiff seeks noney damages for the alleged
viol ations of his constitutional and contract rights and for | ost
wages, as well as punitive damages. He al so seeks injunctive
relief requiring Kansas to apply and enforce Section 13704.

Because plaintiff is a prisoner, the court is required to
screen his conplaint and to dism ss the conplaint or any portion
thereof that is frivolous, fails to state a claimon which relief
may be granted, or seeks nonetary relief froma defendant i mune
fromsuch relief. 28 U S.C. 1915A(a)and (b).

Having reviewed the materials filed, the court finds this

full. Plantiff isdirected to cooperate fully withhis custodianinauthorizing disbursements to stidfy thefiling
fee.



action is subject to being dism ssed for the follow ng reasons.
First, plaintiff has not adequately pled exhaustion of
adm nistrative renmedies on his all claims. 42 U S.C. 1997e(a)
di rects:

No action shall be brought with respect to prison

condi ti ons under section 1983 of this title, or any

ot her Federal |aw, by a prisoner confined in any jail,

prison, or other correctional facility wuntil such

adm nistrative renedi es as are avail abl e are exhaust ed.

1d. ; see al so Porter V. Nussl e, 534 u. S. 516, 520

(2002) (exhaustion requirenment of Section 1997e(a) applies to al
prisoners seeking redress for prison circunstances or

occurrences); Booth v. Churner, 532 U S. 731 (2001)(Section

1997e(a) requires prisoners to exhaust adm nistrative renedies
regardl ess of the relief sought and offered through
adm ni strative channels). The Tenth Circuit has held that this
provi si on i nposes a pl eadi ng requi renent on the prisoner, so that
“a conplaint ‘that fails to allege the requisite exhaustion of
remedies is tantanount to one that fails to state a claim upon

which relief may be granted’.” Steele v. Fed. Bureau of Prisons,

355 F.3d 1204, 1210 (10tM Cir. 2003), cert. denied, 543 U.S. 925

(2004). If the court determ nes that the prisoner has failed to
exhaust available adm nistrative renedies, it nust dism ss the

acti on. Id. at 1212; Boss v. County Bernalillo, 365 F.3d 1181,

1189 (10" Cir. 2004). Plaintiff alleges he has exhausted the
prison adm nistrative grievances procedures. In order to
adequat el y pl ead exhaustion, the prisoner is required to “attach
a copy of the applicable admnistrative dispositions to the

conplaint or, in the absence of witten docunentation, describe



with specificity the adm nistrative proceeding and its outcone.”
Ld. VWile the conplaint in this case includes witten
docunent ati on of admi nistrative responses, these exhibits do not
indicate that plaintiff raised the same <clains in his
adm ni strative grievances as presented in the conplaint. For
exanple, there is no indication that plaintiff clainmed denial of
due process through violation of the federal Act or breach of
contract in his admnistrative appeals. I nstead, it appears
plaintiff sought only® to have his sentence converted under the
Kansas Sentenci ng Gui delines Act (KSGA). For this reason, the
court finds the conplaint subject to being dism ssed for failure
to state a claim

Second, plaintiff fails to name a proper defendant for his
noney danmages claim The State of Kansas is i mune fromsuit for
noney damages. Plaintiff nanes no other defendant. The court
therefore finds that plaintiff’s clains for noney damages are
subject to dismssal for failure to nanme a proper defendant.

Third, the gist of plaintiff’s conplaint is that he is being
confined illegally by the State of Kansas. Plaintiff repeatedly
states he should have been released in 1999 and 2003. To the
extent plaintiff seeks to chall enge the execution of his sentence
by the State of Kansas, his remedy in federal court is by
petition for wit of habeas corpus filed under 28 U S.C. 8§ 2241.
Hamm v. Saffle, 300 F.3d 1213, 1216 (10t" Cir. 2002). The court

m ght construe sone of plaintiff’s clainm as brought under

3 Total exhaugtionof al damsraised isrequired. If aprisoner submits acomplant containing
one or more unexhausted daims, the district court ordinarily must dismissthe entire actionwithout prejudice.
Rossv. County of Berndlillo, 365 F.3d 1181, 1190 (10™ Cir. 2004).
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Section 2241; but is prevented from doing so because plaintiff
seeks nmoney damages. Moreover, plaintiff does not appear to have
exhausted state judicial renmedies on all his habeas clains.
Federal habeas corpus relief may not be granted to a state
pri soner absent a showi ng that all available state court renedies
have been exhaust ed. Id. (the exhaustion of state renedies
i ncludes both adm nistrative and state court renedies); citing,

Montez v. McKinna, 208 F.3d 862, 866 (10t" Cir. 2000), citing

Coleman v. Thonpson, 501 U S 722, 731 (1991); see also

O Sullivan v. Boerckel, 526 U S. 838, 842-45 (1999) (when prisoner

al l eges state conviction violates federal |aw, state courts nust
have full opportunity to review claimprior to prisoner seeking
federal relief). Plaintiff makes no showi ng that he has raised
his habeas clainms based upon the federal |aw and breach of
contract in the state courts. It follows that plaintiff’'s
al l egations challenging his continued confinenment are subject to
bei ng di sm ssed w thout prejudice.

Finally, the court finds that the factual allegations in the
conplaint fail to state any cl ai mwhatsoever. Plaintiff alleges
42 U.S.C. 13704 is part of the Violent Crime Control and
Enforcenment Act of 1994, whose purpose was to get tough on
violent crime. In support of his claimunder this Act, plaintiff
al | eges Congress, having determ ned that state offenders were
serving less tinme than federal offenders, made grant nmoney
avai l able to encourage the states to conformto the tougher 85%
federal rule and to facilitate “the transition to TIS and to

i ncrease prison capacity.” Plaintiff also alleges any State may



voluntarily submt an application to the U. S. Attorney for grant
noney, and that Kansas has commtted to the program Even taking
these allegations as true, no claimfor relief is stated.
Plaintiff reads a requirenment into the federal statute which
Is not there and cannot be inferred fromits express terns. 42
U.S.C. 13704, Truth-in-sentencing incentive grants, provides:

(a) Eligibility

To be eligible to receive a grant award under this
section, a State shall submt an application to the
Attorney General that denonstrates that-

(1) (A) such State has inmplenmented truth-in-sentencing
| aws t hat - -

(i) require persons convicted of a part 1
violent crine to serve not |less than 85 percent of the
sentence inmposed (wi thout counting tinme not actually
served, such as admnistrative or statutory incentives
for good behavior); or

(i1) result in persons convicted of a part 1
violent crime serving on average not |ess than 85
percent of the sentence inposed (w thout counting time
not actually served, such as admnistrative or
statutory incentives for good behavior);

(B) such State has truth-in-sentencing |aws that
have been enacted, but not yet inplenented, that
require such State, not later than 3 years after such
State submits an application to the Attorney General,
to provide that persons convicted of a part 1 violent
crime serve not less than 85 percent of the sentence
i nposed (wi thout counting time not actually served,
such as adm nistrative or statutory incentives for good
behavi or); or

(C) inthe case of a State that on April 26, 1996,
practices indeterm nate sentencing with regard to any
part 1 violent crinme--

(i) persons convicted of a part 1 violent
crime on average serve not |ess than 85 percent of the
prison term established under the State's sentencing
and rel ease guidelines; or

(i1) persons convicted of a part 1 violent
crime on average serve not |ess than 85 percent of the
maxi mum pri son term all owed under the sentence inposed
by the court (not counting tine not actually served
such as admi nistrative or statutory incentives for good
behavi or).

Fromthe plain |anguage of this statute, it is clear only that a



part 1 violent crinme offender is required to serve at |east 85%
of his sentence. Plaintiff’s interpretation that this |anguage
mandat es his rel ease upon having served 85% of his sentence is
not supported by the statutory |anguage or logic. The statute
does not provide that an offender may not be required to serve
nore t han 85% Plaintiff further all eges he has been assigned
a “guideline release date,” and that “on its face, Kansas has
conplied with 8 13704.” However, he conplains Kansas is being
deceptive because the guideline release date is only a parole
eligibility date. He clainms Kansas is violating federal crim nal
statutes on fraud, deception and m sappropriation of federa
funds. Since the court finds no nerit to plaintiff’s claimthat
Section 13704 is being violated, these clainm based upon the
all eged violation are equally w thout nerit.

Plaintiff also <claime Kansas is violating contract
obligations to which he is a third party beneficiary. I n
support, he alleges Kansas “entered into a legally binding
contract with the US. Attorney General by submtting an
application for VO/TIS grant noney.” He asserts he is a third
party beneficiary as a part 1 violent crine offender, and that
Kansas has breached the contract by not requiring himto serve
85% of his sentence. Again, the court is presented with no
authority or reason for plaintiff’s interpretation of Section
13704; and finds this claim based upon plaintiff’s erroneous
interpretation has no nerit.

Plaintiff also argues that 42 U. S.C. 13704(a)(3)(A) mandates

that he serve 85% of sonething other than his maxi num sentence.



He clains he may only be required to serve 85% of “the sentence
under the sentencing and rel ease gui delines for Kansas,” which he
notes are codified in the Kansas Sentencing Guidelines Act
(KSGA). In support, he exhibits a Kansas Sentencing Cuidelines
“sentencing range grid,” and alleges he is a Severity Level 1 and
Category 1 offender. However, he highlights a Category *“I”
(al phabetical capital “i”), which is “1 M sdeneanor No Record”
calling for a range of 92, 97, 103, rather than a category “1"
of f ense?. On this basis, he asserts that on or about April,
1999, he had served 85% of his maxi mum range of 103 nont hs.
Plaintiff provides no reason why his crinmes would fall into
the “1” category. Instead, plaintiff’s class B felony offenses
appear to fit under Category “D’': “1 Person Felonies” with a
range of 167, 158, 150 under Severity Level 1. Furt her nor e,
subsection (ii) of 42 U.S.C. 13704(a)(1)(C) appears to apply to
plaintiff rather than subsection (i) relied wupon by him
Subsection (ii) provides that persons convicted of part 1 violent

crime shall serve “not |ess than 85 percent of the maxi mum pri son

termall owed under the sentence inposed by the court (emphasi s

suppl i ed). In any event, plaintiff has provided evidence that
his of fenses do not even fall under the KSGA. Thus, his exhibits
provi de absolutely no support for his clains.

For all the foregoing reasons, plaintiff will be given tinme
to show cause why the conplaint should not be dism ssed as

stating no claimfor relief. 28 U S.C. 1915A(b)(1); see also, 28

U S C 1915(e)(2)(B)(ii)(“Notw thstanding any filing fee, or any

4 The offense categories on the grid are “ A” through “1” rather than numerical.
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portion thereof, that may have been paid, the court shall disn ss

the case at any time if the court determnes that . . . the
action . . . fails to state a claim on which relief my be
granted.”).

T 1S THEREFORE ORDERED that plaintiff is granted | eave to

proceed in forma pauperis (Doc. 2).

T 1S FURTHER ORDERED t hat plaintiff is granted twenty (20)
days to show cause why the conpl aint should not be dism ssed for
t he reasons stated herein.

Copies of this Order shall be transmtted to plaintiff and
to the Finance Oficer where plaintiff is currently confined.

IT 1S SO ORDERED

Dated this 3rd day of February, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge




