IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CONTINENTAL COAL, INC,,

Plaintiff,
CIVIL ACTION
V.
No. 06-2122-KHV
MATT CUNNINGHAM, LAURA CUNNINGHAM,
and BOARD OF COUNTY COMMISSIONERS OF
LINN COUNTY, KANSAS,

Defendants.
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MEMORANDUM AND ORDER

On April 3, 2006, Continenta Cod, Inc. (“Continentd”) filed suit against Matt and Laura
Cunningham and the Board of County Commissioners of Linn County, Kansas (“Board’). Under 42
U.S.C. §1983, Continenta aleges that by attempting to modify the hours of operation of a conditiond use
permit for it to mine cod on certain property in Linn County, Kansas, defendants violated Continenta’ s
rights to procedural due process and equal protection under the Fifth and Fourteenth Amendmentsto the
United States Condgtitution. Continental also assertsstatelaw claimsfor tortiousinterferencewith contracts,
businessrel ationships and prospective bus nessreationships, abuse of process and mdicious prosecution.

This matter is before the Court onthe Motionto DismissOf Defendant Board Of County Commissoners

of Linn County, Kansas (Doc. #19) filed July 14, 2006 and the Mation To Dismiss Of Defendants Mait

And Laura Cunningham (Doc. #32) filed July 26, 2006. Because defendants have already filed answers,

their motions are treated as onesfor judgment on the pleadings under Rule 12(c). See Jacobsenv. Deseret

Book Co., 287 F.3d 936, 941 n. 2 (10th Cir. 2002). For reasons stated below, the Court sustains

defendants motionsin part.




Standards For Motions For Judgment On The Pleadings Under Rule 12(c)

A motion for judgment on the pleadings under Rule 12(c) is governed by the same standards as

amotion to dismiss under Rule 12(b)(6). See Atl. Richfield Co. v. Farm Credit Bank, 226 F.3d 1138,

1160 (10th Cir. 2000); Mock v. T.G. & Y., 971 F.2d 522, 528 (10th Cir. 1992). A Rule 12(b)(6) motion
should not be granted unless it gppears beyond doubt that plaintiff can prove no set of factsin support of

its dam which would entitleit to relief. Conley v. Gibson, 355 U.S. 41, 45-46 (1957); GFE Corp. V.

Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 1997). The Court accepts astrue

al well-pleaded factud dlegationsin the complaint and draws dl reasonable inferences from those facts
infavor of plantiff. See Shaw v. Vadez, 819 F.2d 965, 968 (10th Cir. 1987). Inreviewing the sufficiency
of plantiff’'s complaint, the issue is not whether plaintiff will prevail, but whether it is entitled to offer

evidencetosupportitsclams. See Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). Although plantiff need

not precisaly state each dement of its dams, it must plead minimd factud alegations on those materid
elements that must be proved. See Hall v. Bdlmon, 935 F.2d 1106, 1110 (10th Cir. 1991).

Factual Background

Fantiff objects that the documents attached to the Board’ s memorandum insupport of itsmotion

to digmiss are outsde the pleadings. See Memorandum In Opposition To Motion To Dismiss Of

Defendant Board Of County Commissioners Of Linn County, Kansas (Doc. #38) filed August 18, 2006

a 40. Onamoetion to dismiss, the Court may consider (1) indisputably authentic copies of documentsiif
plaintiff referred to them in the complaint and the documents are centrd to the dams; and (2) factswhich
are subject tojudicid notice. See GFF, 130 F.3d at 1384 (if document referred to in complaint but not

attached to it, and is centra to plantiff's dam, defendant may submit indisputably authentic copy to be




consdered on motion to dismiss); Fed. R. Evid. 201(b) (judicdly noticed fact musgt be one not subject to
reasonable dispute in thet it is ether generaly known within territorid jurisdiction of tria court or capable
of accurate and ready determination by resort to sources whose accuracy cannot reasonably be
guestioned).

The Court has consdered several documents outside plaintiff’ scomplaint which are referred to in
the complaint and are centrd to plaintiff’s clams. These include (1) the conditiona use permit issued
November 10, 2003; (2) a podtion letter from Linn County Counsglor; (3) Linn County Zoning
Regulations; (4) a letter from plaintiff’ s presdent to the Board; and (5) the conditiona use permit issued

November 18, 2005. See Exhibits 1, 3, 5-7 to Memorandum In Support Of Mation To Digmiss Of

Defendant Board Of County Commissioners Of Linn County, Kansas (“Board’ s Memorandum”) (Doc.

#20) filed Jly 14, 2006. Paintiff does not dispute the authenticity of the documents or deny that it
referenced them in the complaint, but it argues that the complaint contained only limited alegations aoout
the documents and did not incorporate them in their entirety. Even though plaintiff did not expresdy
incorporate the documents which are attached to the Board’'s mation, they are centrd to its dam and
should be considered on amotion for judgment on the pleadings. See GFF Corp., 130 F.3d at 1385 (if
rule were otherwise, plaintiff with deficient dlaim could survive mation to dismiss Smply by not ataching
dispositive document upon which it relied).

The Court has aso considered pleadings, court orders, motions and certified transcripts of hearings

from the state court case of Cunningham v. Bd. of County Comm'rs of Linn County, Kan, Case

No. 03CV312 in the Didrict Court of Linn County, Kansas. See Exhibits 2, 4, 8-12 to Board's

Memorandum (Doc. #20). Those documents are subject to judicial notice. See Trusdde v. Bdl, 85 Fed.
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Appx. 691, 693 (10th Cir. 2003) (judicid notice of didtrict court records concerning plantiff's crimind

conviction); Stack v. McCotter, 79 Fed. Appx. 383, 391 (10th Cir. 2003) (judicia notice of state digtrict

court docket sheet); . Louis Baptists Temple, Inc. v. Fed. Depost Ins. Corp., 605 F.2d 1169, 1172

(20th Cir. 1979) (federal courts may take notice of proceedings in other courtsif proceedings have direct
relation to matters at issue); Reyn's PastaBella, LLC v. VisaUSA, Inc., 442 F.3d 741, 746 n.6 (Sth Cir.
2006) (judicid notice of transcript, pleadings, memoranda, expert reports from another case); Southern

Cross Overseas Agencies, Inc. v. Wah Kwong Shipping Group Ltd., 181 F.3d 410, 426 (3d Cir. 1999)

(on motion to dismiss, court may take judicid notice of another court’s opinion — not for the truth of the
matter asserted — but for existence of opinion). Plaintiff argues that because the complaint does not refer
to the transcripts of the state court hearings on February 10 and March 17, 2006, the Court should ignore
them for purposes of defendants motions. Plaintiff does not digpute the authenticity of the certified
transcripts. Plaintiff actualy participated in the hearing on February 10, 2006 and the complaint refersto
both proceedings and orders entered by the statecourt based onthose proceedings. See Complaint (Doc.
#1) 91 157-162, 168-173, 175-76. Therefore the Court overrules plaintiff’s objection to use of the
transcripts. Plaintiff dso complainsthat it did not know of or participatein the hearing on March 17, 2006,
but notice of aproceeding is not arequirement for the Court to take judicia notice of the certified transcript
of that proceeding. Of course, the state court documents are admitted only for the purpose of establishing
that various dlegations and statements were made and that the hearings took place, not for the truthof the
adlegations or satements.

Paintiff’s complaint, as supplemented by the documents attached to the Board's motion, dleges

the following facts




On September 19, 2003, Continental submitted to the Board of County Commissioners of Linn
County, Kansas an application for a conditiond use permit (* CUP’) application and conceptua plan for
Lucky Strike Mine in Linn County. Continental proposed to operate a cod mine on land within Linn
County on which it had obtained minera leases and ownership rights. On October 22, 2003, the Board
granted Continental a CUP. A condition of the CUP was that Continentd’s mining operations “be
conducted as proposed on al submitted plans and documents as amended.” Complaint (Doc. #1) § 23.
Theplansand documentswhich Continenta submitted contained only two provisonswhichrelatedtohours
of operation. Continenta’s application stated that “[t]ypicaly, the mine will employ 10-15 people; and
operate during daylight hours, Monday through Friday. However, equipment breakdowns, weather and/or
market conditions may require additiona operating hours.” 1d., 125. Continental’ s gpplication dso stated
that “[t]he gpplicant does not propose to work nightsor weekends; except under rare Stuations, therefore
the impacts of noise should be minimd.” Id., 1 26.

On December 10, 2003, Matt and Laura Cunningham, resdents of Linn County, filed suit againgt
the Board in the Digtrict Court of Linn County, Kansas. See Case No. 03-CV-312. The Cunninghams
chdlengedthe reasonabl enessof Continentd’ sCUP under K.S.A. 8 12-760(a), whichprovidesasfollows

12-760. Same; appealstodistrict court. () Within 30 days of the find decisonof the

city or county, any person aggrieved thereby may mantain an action in the district court

of the county to determine the reasonableness of such fina decision.

The Cunninghams aleged that they had purchased a 113 acre tract on July 14, 2000 induding a hilltop
resdence and other residentiad improvements thereon known as the Cedar Crest Lodge, a bed and
breakfast fadlity, which overlooked Continentd’ s proposed miningoperationinthe unincorporated portion

of Linn County. Continental was not a party to the Linn County lawsuit.
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On April 2, 2004, Continentd filed with the Kansas Department of Hedlth and Environment
(“KDHE”) its required application to surface coad mine and reclaim land. On October 4, 2004, the
Cunninghams filed objections to Continenta’ sapplicationto KDHE. On December 10, 2004, despitetheir
objections, KDHE issued Order 04-04 whichgranted Continenta’ smining permit. On January 26, 2005,
pursuant to K.S.A. § 49-416a, the Cunninghams sought administrative review of Order 04-04. On
February 11, 2005, the Cunninghams asked KDHE for astay of the adminidrative hearing process, but
KDHE denied the request. On April 4, 2005, KDHE held ahearing onthe Cunninghams gpplicationfor
review. At the hearing, KDHE upheld its origina decison to issue a mining permit to Continental. At the
hearing on April 4, 2005, the Cunninghams admitted that they challenged Order 04-04 in an effort to get
the hours of operation under the origind CUP modified. Id., 1 73. No party appeded the find order of
KDHE. 1d., 178.

Based onitsrightsand business expectanciesinthe CUP, Continenta satisfied existing contractua
obligations with Kansas City Power & Light Company (“KCPL") and pursued negotiations with KCPL
for anew, long term, multi-million dollar cod supply contract. Seeid., 1 20.

On April 1, 2005, the Linn County Counsdlor, acting as an agent of the Board, issued a position
letter to counsd for the Cunninghams about the days and hours of Continenta’ s operation under the CUP.
The pogtion letter, which was jointly drafted by the Board or the Board's agent and the Cunninghams,
stated as follows:

During the public hearing on this CUP, there was lengthy discussionof thisissue. Thecoa

company’ s applicationindicated that except for emergency stuations, they would operate

Monday through Friday, during daylight hoursonly. That wasthe way the application was

approved, and that is how the County will enforceit. | expect that whenthey are closeto
beginning operations, we will negotiate amore specific definitionof “emergency Stuation”




withthemand perhaps set up some method of natification of those Stuations, so we do not
have to run out there on acomplaint every time they start up atruck. But be assured, we
intend to enforce the conditions. * * *

1. We would consder any operation, other than occasiona emergency Situation,
occurring outside daylight hours, Monday through Friday, to bein violationof the
CUPterms.

2. Daylight hours would be defined literdly, that is by sunrise and sunset times.

3. Emergency operations would be interpreted as operation necessitated by
mechanica breakdowns or wesather interruptions. The County will most likely
attempt to negotiate this definition with more specificity withthe coal company, so
we are not running out there on acomplaint every time avehicle is sarted up.

Note: This has dways been our pogtion. The undersanding of saff and officids has
adways been that the coal company would be operating basicdly as described
above. These dements were discussed at length in the public hearings and it was
clear that the limits would be enforced.

Letter from Gary E. Thompson to Lee Tetwiler, Exhibit 3 to Board’s Memorandum (Doc. #20).

Continentd’s gpplication and the plans and documents submitted in conjunction with the application did
not contain an explicit reference to “emergency Stuations” Complaint (Doc. #1) 11 81-82. Betwen
April 1and 4, 2005, the Cunninghams and the Board jointly drafted a proposed order whichthe Honorable
Richard M. Smith of the Linn County Digtrict Court entered in the Cunninghams' Linn County lawsuit on
April 4, 2005. The stipulated order noted that Condition 2 of the CUP, which required that Continenta’s
mining operations “shal be conducted as proposed on al submitted plans and documents as amended,”
was “vague and ambiguous and should be remanded to the Board for clarificationof the hoursof operation
inorder to comply withthe termsand provisions of Continental’ s gpplicationand the Commissoners' intent
to limit the same” as stated in the position letter of April 1, 2005. Order, Exhibit 4 to Board's

Memorandum (Doc. #20). Continenta was not consulted about the order of April 4, 2005 and has never




agreedtoitsterms. After Continentd learned of the order, later on April 4, 2005, Continentd immediately
told the Cunninghams and the Board that the order had no effect on Continenta becauseit was not a party
to the Linn County lawsuit. See Complaint (Doc. #1) 1 99-100.

Since their purchase of abed and breskfast in Linn County, the Cunninghams have never sought
or obtained a conditiona use permit from the Board for the operation of their business. Seeid., 1 110.
OnMarch15, 2005, Continenta notified the Board counsdl and the LinnCounty Zoning Administrator that
the Cunninghams lacked arequired conditiona use permit for their business. Seeid., 1111. Continenta’s
mining operations and the Cunninghams bed and breskfast business are smilarly stuated and the Board
has no reasonable basis to treat their businesses differently. Seeid., 11109, 113.

Linn County’ s Zoning regulations define “nonconforming uses’ as“ay . . . use, & the time of the
effective date of this Zoning Regulaions or amendments hereto, which does not conform with the

regulaions of the digtrict in whichit is Stuated.” Linn County Zoning Regulation 11.08, Exhibit 5 to

Board’ sMemorandum (Doc. #20). Nonconforming uses of land exiding at the same time as the adoption
of the zoning regulaions are generdly permitted to continue. 1d., 11.09.1(A). Under the regulations,
quarrying, mining and the removal of coa and topsoil and the processing of the same are subject to
additiond requirements. 1d., 10.07.64 and 13.04.6. For new quarries, these requirements include
environmenta impact assessments for noise and vibration impacts, water impacts, safety and nuisance
potentid, geologicd impacts, and wildlife and ecologicd impacts. 1d., 13.04.6(c).

On April 11, 2005, the Linn County Counsglor sent aletter to Andy Mayhugh, the Linn County
Zoning Administrator.  See Complaint (Doc. #1) 1 103. The letter stated the Board's podition that a

“daification” of the origind CUP could be effectuated with Continenta’ s consent, but that absent such
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consent, the origind CUP could be unilaterdly amended by the Board only if it gave notice and held new
hearings. Seeid., 11 104-05.

On September 16, 2005, at the Board’ srequest, Continenta requested that its CUP be amended
to dlow itstrucks on dl public roads and to modify its hours of operation. Seeid., 1127. Specificdly,
Continental asked to modify the CUP so that loaded and unloaded cod trucks could use Tiger Road and
to modify the hours of operation to seven days aweek, 24 hours aday.

At apublic hearing on October 11, 2005, the Linn County Zoning Commissionrecommended that
the Board approve an amended CUP with both modified conditions. On October 25, 2005, the
Cunninghams again invoked protest provisons of the LinnCounty Zoning Regulaionsto require unanimous
Board approva of any amendment to Continental’s CUP. Before the Board's scheduled hearing on
November 18, 2005, Continenta withdrew its request to modify the hours of operation. On
November 18, 2005, the Board unanimousdly adopted an amended CUP which permitted Continenta to
use Tiger Road. Neither Continenta nor the Cunninghams appedled the amended CUP.*

On November 18, 2005, Continental advised Board counsel that the Board should consider
seeking adismissd of the Linn County lawsuit by filing a motion to dismiss based on the Cunninghams

faluretojoin Continenta as a necessary party. Id., 1 148.

! The amended CUP contained the same condition asthe origind CUP, i.e. Continenta’s
mining operations “shal be conducted as proposed on dl submitted plans and documents as amended.”
Complaint (Doc. #1) 1 142. Asexplained above, the plans and documents which Continental submitted
contained only two provisons which related to hours of operation. Continenta’ s gpplication stated that
“[tlypicdly, theminewill employ 10- 15 peopl e; and operate during daylight hours, Monday through Friday .
However, equipment breakdowns, weather and/or market conditions may require additiona operating
hours.” 1d., 144. Continenta’s gpplication aso sated “[t]he applicant does not propose to work nights
or weekends; except under rare Stuations, therefore the impacts of noise should be minimd.” 1d., 1 145.
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OnJanuary 1, 2006, Continental and K CPL enteredintoa new, long term, multi-milliondollar coa
supply contract. Id., § 152. In entering into this contract, Continenta relied on its exidting rights and
expectations under the amended CUP. 1d., 153.

On December 22, 2005, because the Board had not attempted to clarify Continentd’ s hours of
operation, the Cunninghams filed a motion in the Linn County lawsuit to have the Board held incontempt
of the order of April 4, 2005. On January 18, 2006, Continentd filed amotion to intervenein the lawsuit
for the sole purpose of chdlenging the order of April 4, 2005. Continental maintained that it was “a
necessary party to [the Linn County lawsuit] and has a subgtantia interest in the subject matter of this

action.” Motion to Intervene, Exhibit 8 to Board' s Memorandum (Doc. #20).

At ateephone hearing on the motion to intervene held February 10, 2006 before the Honorable
Gerdd W. Hart, counsd for Continental stated as follows:

Continental Coal wantsto intervene because it wantsto make a specia appearance in the

case for one purpose only and that isto ask the Court to vacate what it believesisavoid

order. We don't want to get — Y ou know, we don't want to get drawn into the meritsof

the case. We re not asking for any formative relief.

Transcript of Telephone Hearing a 4, Exhibit 9 to Board' s Memorandum (Doc. #20). At the hearing on

February 10, 2006, counsdl for Continenta admitted that it had an interest in any order in the Linn County
lawsuit which pertained to the CUP. Seeid. at 7-9. Counsd for the Cunninghams argued that his dients
goa was for the County clarify the hours of operation in the CUP so that the County could enforce them.
Seeid. at 16-18. Counsd for the Cunninghams and the Board agreed that the hours of operation werethe
“gngle real issug’ in the Linn County lawsuit. 1d. at 20. Accordingly, the County took the position that

Continental should be made a party to the Linn County lawsuit for al purposes. Seeid. at 21. Counsdl
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for Continenta reiterated that his client wanted to intervene and gppear for one purpose only “and to the
extent somebody wants [Continentd] in the case beyond that, they would have to file a motion and we
would kick and scream about it.” 1d. at 22.

On February 10, 2006, Judge Hart entered an order which stated as follows:

Thereislittle doubt that Continentd isa party affected by the present proceedings pending
between the Plaintiffs and the Defendant Board; however, the difficulty isthat Continentd
wishesto intervene for the limited purpose of setting aside an order issued by the Didtrict
Court of Linn County directing the Defendant to “specify the hours of operation of the
mining operations alowed by Conditional Use Permit No. 0903291 and specifying the
pendties for violations of any of the Conditiond Use Permit’s conditions.”

Continental can seek a modification of the CUP at any time with the Defendant Board.
The purpose of the present litigetion is to obtain a new order from the Defendant in any
event. It serves no purposeinthislitigationto Smply set the present order aside. Thereal
issueiswhat order isgoingto be entered. In order to arrive at that order, it appearsto the
Court that Continenta could very well be a necessary party. Continental certainly does
have aninterest inany suchorder and now is making claim that the present order of Judge
Smith is void because they were not a party to the proceedings. At the same time
Continentd does not wish to expand its participation as an intervenor beyond that
necessary to attack the present order of Judge Smith.

The Court sees no benfit in this litigation in granting the motion to intervene on such a
limited basis and will deny the motion. The Court’s anticipation is that Defendant will be
filing to add Continenta as a necessary party and addressing that motion will be much
more productive than the limited nature of the present motion. Interestingly, Continentd
has aready indicated that they will object to being added as a necessary party.

The Court will consder the arguments for joining anecessary party whenthe appropriate
pleadings are onfile. For the present, due to the limited nature of Continental’ s request
and given the purposes of the present litigation, the Motion to Intervene for the purpose
of setting aside an exigting order is denied.

Letter Order, Exhibit 10 to Board’s Memorandum (Doc. #20) at 1-2. In aletter from Continental’s

counsel to Board counsel on February 10, 2006, Continental suggested that the Board file a motion to

dismissfor falure to join Continentd as anecessary party in the Linn County lawsuit rather than attempt
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tojoinit asapaty. Complaint (Doc. #1) 1163. Neither the Board nor the Cunninghams filed amotion
tojoin Continenta in the Linn County lawsuit. 1d., 164. The Board did not file amotion to dismissthe
Linn County lawsuit for falure to join Continenta as a necessary party. Id., 1 165.

On February 28, 2006, Continenta filed a petition with the Kansas Supreme Court for an order
of mandamus againgt Judge Hart, the Cunninghams and the Board. Id., 1167. AtahearingonMarch 17,
2006, the Cunninghams and the Board asked Judge Hart to enter an agreed journa entry. Judge Hart
signed the journd entry, which stated in part asfollows:

15.  Asareallt of the defendant’s contemptuous falure to comply with the
prior Orders of this Court, this Court oecificaly finds that the hours of operation of
Continental Coal dhdl be the same as construed by Linn County Counsel Gary E.
Thompson’ s correspondence dated April 5, 2005, namdy, that “any operation occurring
outside daylight hours Monday through Friday shdl be aviolation of the CUP terms’ and
“daylight hours would be defined literdly, that is by sunset and sunrise times.”

16. Inorder to addressthe parties' concerns of [ Continentd’ ] ability to work
onweekendsinemergency stuations, the Court spedificaly findsthat inthe event of atrue
emergencywhenit becomes necessary to do so, the operators may a so work onSaturday
mornings from daylight until noon, but in no event shdl operations continue beyond that
point in time on Saturdays and they may aso work on Sundays from noon until sunset.”

* * %

. .. the hours of operation of Conditiond Use Permit No. 0903291 shall be and hereby
are clarified as specificdly st forth herein.

Journd Entry, Exhibit 12 to Board's Memorandum (Doc. #20) at 5-6. On the record at the hearing on

March 17, 2006, Judge Hart observed the following about Continentd’ s position:

So now, the tenor of that whole conversation [on February 10, 2006] was that
[Continenta] wanted to intervene because of the egregious nature of Judge Smith' sorder
and him having the effrontery of sending this back to the county commissioners and
bascally asking a very appropriate question, | think any digtrict court judge in Kansas
would ask, what does this [condition in the CUP] mean. * * *
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| just wanted to makethat record clear because they’ re not heretoday because they didn’t
want to be here today. They're not here because they have made the decison not to
participate. All they want to do iswait and see what happens and then they want to attack
whatever happens if they don't likeit. If they dolikeit, evidently it'Il be okay. Now that's
my assessment of —of what'sgoin’ on here. * * *

| want it to be very clear on this record that basicdly this order is—isnot—to consider this
order to be amending the —the CUP is—is not accurate. What this order does is clarify
the CUP based upon the previous representations of the coad company.

Transcript of Status Conference, Exhibit 11 to Board' s Memorandum (Doc. #20) at 22, 24, 26.

On March 23, 2006, Continentd filed amotionwiththe Kansas Supreme Court for atemporary
redraning order to prevent the enforcement of the stipulated order of April 4, 2005 or the journa entry
of March 17, 2006 until the Kansas Supreme Court ruled on the vdidity of the order and journa entry.
See Complaint (Doc. #1) { 179.

At aBoard of County Commissionersmegtingon March 27, 2006, Continental advised thet (1) the
dtipulated order of April 4, 2005 and the journd entry of March 17, 2006 only mentioned the origind CUP
and (2) Continenta was properly operating under the amended CUP, which had not been appeded and
was not mentioned in the stipulated order or journd entry. Id., 11 184, 188. On March 31, 2006, the
Board advised Continentd that (1) the origind CUP and amended CUP were one and the same and that
both were equally impacted by the stipulated order and journd entry and (2) any operation that was not
in accord with the journd entry would be deemed a violation and subject to pendties. Id., 11 186, 189.

On April 3, 2006, Continentd filed this suit againgt the Cunninghams and the Board. Continentdl
alleges that under 42 U.S.C. § 1983, (1) defendants violated its property rights without procedurd due
process when they failed to join it as a party in the Linn County lawsuit (Count 1); (2) the Board violated

itsright to equal protection of the lawvs when it did not uniformly gpply the Linn County zoning regulations
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(Count 11); and (3) defendants conspired to violate Continental’s congtitutiona rights (Count 111).
Continenta aso asserts state law dams for tortious interference with contracts, business relationships and
prospective business rdationships and abuse of processin the Linn County lawsuit (Counts IV and V).
Findly, Continenta asserts state lawv daims againg the Cunninghams for abuse of process and maicious
prosecution related to the KDHE proceedings and the Cunninghams adminidraive appeal of theinitid
KDHE decison to grant Continental a mining permit (Counts V1 and V11).

Defendants argue that (1) plaintiff’s federd dams condtitute collaterd attacks on the state court
proceedings and are barred by principles of res judicata and collateral estoppd; (2) as to the procedural
due process and equd protection clams, plaintiff has faled to state adam onwhichreief can be granted;
and (3) because plantiff cannot state adam for an underlying condtitutiond violaion, it cannot stateadam
for dvil conspiracy inviolationof federa law. In addition, the Cunninghams argue that (1) they did not act
under “color of law” for purposes of plantiff’ sdams under Section1983 and (2) evenif they did act under
color of law, they are entitled to qudified immunity.?

Analysis
l. Res Judicata/ Collateral Estoppel
The Board arguesthat because plaintiff filedamandamus proceeding and amotionfor atemporary

restraining order withthe Kansas Supreme Court, its collaterd attacks on the state court proceedings are

2 In its opposition to the Board’s motion, plaintiff submitted 38 pages of argument and

authorities. Plantiff offers no explanation why it exceeded the page limit of 30 pages. See D. Kan.
Rule 7.1(e) (absent court order, arguments and authorities section of briefs and memoranda limited to
30 pages); Scheduling Order (Doc. #23) filed July 17, 2006 (same). Because defendants have not
objected, the Court will consder plaintiff’s entire opposition brief. Inthe future, however, the parties shall
srictly observe the Court’s page limits.
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barred by resjudicata. The Board firg raised thisissue in its reply brief. See Reply Memorandum In

Support Of Motion To Dismiss Of Defendant Board Of County Commissioners Of Linn County, Kansas

(“Board’s Reply”) (Doc. #41) filed September 11, 2006 at 4-7. The Court will not consider new

argumentsin aparty’sreply brief. See Mondaine v. Am. Drug Stores, Inc., 408 F. Supp.2d 1169, 1203

(D. Kan. 2006); Thurgtonv. Page, 931 F. Supp. 765, 768 (D. Kan. 1996); seeaso Mikev. Dymon, Inc.,

No. 95-2405-EEO, 1996 WL 427761, at *2 (D. Kan. July 25, 1996) (in fairness, court generdly
summaily denies or excludes al arguments and issues first raised in reply briefs). Even if the Board had
timdy raised the issue, resjudicatawould not bar plaintiff’s clamsin this action because the record does

not reflect that the Kansas Supreme Court denied plaintiff’s requests on the merits. See Bd. of Educ.

Unified Sch. Dist No. 464 v. Porter, 234 Kan. 690, 694, 676 P.2d 84, 88 (1984) (res judicatadoes not

apply wheredenia of writ inprior action not based on meritsof case); see dso Sanfidd v. Osborne Indus.,

Inc., 263 Kan. 388, 388 Syl. 11, 949 P.2d 602, 603 Syl. { 1 (1997) (res judicata applies to find
judgment on merits), cert. denied, 525 U.S. 831 (1998). The Board does not addressthisbasic principle
of dam precluson law.

The Board a so suggeststhat under principlesof res judicata and collaterd estoppel, Continental
cannot attack the judgment in the Linn County lawsuit. See Board' sReply (Doc. #41) at 6, 13. TheLinn
County lawsuit does not bar plaintiff’s action here under res judicata or collaterd estoppel principles

because Continental — or onein privity with it —was not a party to the action. See KPERSvV. Reimer &

Koger Assocs., Inc., 262 Kan. 635, 670, 941 P.2d 1321, 1344 (1997); see also Hoover v. Wagner, 47

F.3d 845, 848 (7th Cir. 1995) (opportunity to intervene does not bind non-party to judgment in prior

case). Pantiff has not dleged that it was in privity with the Cunninghams or the Board or that any
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exception to the privity requirement gppliesin this case.

In sum, principles of res judicata or collatera estoppe do not bar this proceeding. The Court
overrules the Board' s motion on this ground.

. Procedural Due Process Claim (Count I)

Fantiff dlegesthat defendants violated its property rights without procedura due process when
they faled to join it in the Linn County lawsLit* See Complaint (Doc. #1) 1 206 (“ Defendants’ failureto
join Rantiff in the Linn County Lawsuit has deprived Plantiff of property rights without procedural due
process.”). Plantiff’sclam is baffling because plaintiff concedesthat (1) it did not seek to intervene asa
party to the Linn County lavsuit despiteanopportunity to do so; (2) at ahearinginthe Linn County lawsuiit,
Continentd stated that it would oppose any effort by the Cunninghams or the Board to joinit asaparty and
(3) the process dlegedly due plaintiff is provided by a state court rule (K.S.A. § 60-219), not by county

policy or procedure. Even so, the Court examines plaintiff’s clam under the traditiond framework for

3 The Court a so notesthat eventhough Continenta asks the Court to declare that the orders
inthe Linn County lawsuit are void, the Rooker-Feldman doctrine, seeRooker v. Fid. Trust Co., 263 U.S.
413, 416 (1923); D.C. Ct. of Appeds v. Feldman, 460 U.S. 462, 482 (1983), does not bar its dam
because it was not a party inthe state court case. SeeLancev. Dennis, 546 U.S. 459, 126 S. Ct. 1198,
1201-02 (2006) (Rooker-Feldman doctrine does not bar actionsby nonparty to earlier state suit); Johnson
v. De Grandy, 512 U.S. 997, 1005-06 (1994) (same).

4 Haintiff’s brief argues that the Board aso violated its procedural due process rights under
(2) the applicable planning and zoning statutes, K.S.A. 8 12-715b et seq.; (2) the statutes regarding the
manner in which county commissioners must conduct business, K.S.A. § 19-201 et seq. induding the
provision which requires open meetings, K.S.A. § 19-218; (3) the Kansas Open Mesetings Act, K.SA.
8§ 75-4317 et seq. induding the provision which applies to county boards, K.S.A. § 75-4318; (4) the
Kansas Eminent Domain Procedure Act, K.S.A. 8§ 26-501 et seq.; and (5) the Linn County zoning
regulations. See Memorandum In Opposition To Motion To Dismiss Of Defendant Board Of County
Commissioners Of Linn County, Kansas (Doc. #38) at 24. Plantiff’ scomplant, however, only alegestha
defendant violated its procedura due process rights by failing to join it in the Linn County lawsuit. The
Court need not condder the additiond theories which plaintiff assertsin its opposition memoranda.
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procedura due process claims.
Procedurd due process imposes congtraints on governmenta decisons whichdeprive individuds

of liberty or property interests within the meaning of the due process clause of the Fourteenth Amendment.

Mathews v. Eldridge, 424 U.S. 319, 332 (1976). The essence of procedural due process is far play,

Patrick v. Miller, 953 F.2d 1240, 1244 (10th Cir. 1992), and the fundamenta due process requirement

is the opportunity to be heard “a ameaningful time and in ameaningful manner,” Mathews, 424 U.S. a
333. To determine whether the Board denied Continental procedura due process, the Court must
determine (1) whether Continental possessed a protected interest to which due processis afforded, and

then (2) whether Continenta recelved an appropriate level of process. Copdin-Brown v. N.M. State

Personnd Office, 399 F.3d 1248, 1254 (10th Cir. 2005).

A. Protected I nterests

In a procedural due process dam, the threshold issue is whether plaintiffs have asserted a

protected property or liberty interest. See Graham v. City of Okla City, 859 F.2d 142, 144 (10th Cir.

1988) (per curiam). The Congtitution doesnot create or define the contours of “liberty” or “property,” the

“broad and mgedtic terms’ endhrined in the Fourteenth Amendment. Bd. of Regents of State Calls v.

Roth, 408 U.S. 564, 571 (1972). Rather, theseinterests“are created and their dimensions are defined by
exiging rules or undergandings that stemfrom an independent source such as state law.” 1d. at 577; see
Paul v. Davis, 424 U.S. 693, 710-11 (1976) (liberty and property interests attain conditutiond status if
initidly recognized and protected by statelaw). A property interest is created when apersonhas secured
an interest in a specific bendfit to which theindividud has “alegitimate dam of entittement.” Roth, 408

U.S. at 577. Theinterest must be more than an “ abstract need or desire” or a“unilateral expectation of”
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the benefit. 1d. To determine whether procedura due process requirements may apply, the Court must
congder the nature, rather thanthe weight, of the interest at stake. 1d. Whether plaintiff has a protectable

interest is a questionof law for the Court. Tarabishi v. McAlester Reg'| Hosp., 827 F.2d 648, 652 (10th

Cir. 1987).

A property interest is created and defined by existing rules or understandings that stem from
sources independent of the Conditution, e.g., state law, secure certain benefits and support dams of
entittement to those benefits. Roth, 408 U.S. a 577. Here, plaintiff has a protected property interest in

the terms of the origind and amended CUPs. See Holmanv. City of Warrenton, 242 F. Supp.2d 791, 805

(D. Or. 2002) (plantiff had legitimate entitlement to devel op property cons stent with conditiona use permit
which city previoudy granted). The Board cannot dter Continental’s rights under the permits without

adequate processof law. SeeKerley Indus., Inc. v. Pima County, 785 F.2d 1444, 1446 (9th Cir. 1986)

(having granted chemical plant permit to operate, county could not take permit away without appropriate
procedura safeguards).

B. Appropriate Level Of Process

Fantiff dlegesthat defendants violated its procedural due processrightsbecausethey faledto join
Continental asaparty to the Linn County lawsuit as required by K.SA. 8§ 60-219. Generally, to prevent
“subgtantively unfair or mistaken deprivations,” individuals must recelve notice and an opportunity to be

heard before the government deprivesthemof property.® United Statesv. James Danid Good Redl Prop.,

5 Random, unauthorized and unanticipated acts of government employeesdo not condtitute
procedural due process violations where the state provides adequate post-deprivation remedies. See
Pamer v. Unified Gov't of Wyandotte County/Kansas City, Kan., 72 F. Supp.2d 1237, 1252 (D. Kan.

(continued...)
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510 U.S. 43, 48, 53 (1993) (quoting Fuentesv. Shevin, 407 U.S. 67, 80-81 (1972)); seedso Clevdland

Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985) (essentid principle of due process is that

deprivation be preceded by notice and opportunity for hearing appropriate to nature of case) (cting

Mullane v. Cent. Hanover Bank & Trugt Co., 339 U.S. 306, 313 (1950)); Rutter & Wilbanks Corp. v.

Sdl Qil Co., 314 F.3d 1180, 1187 (10th Cir. 2002) (fundamenta requirement of due process is
opportunity to be heard at meaningful time in meaningful manner), cert. denied, 539 U.S. 915 (2003). For
purposes of defendants motions, the Court assumes that the state court rulings as to the meaning of the
origind CUP actudly took away Continental’ srightsunder the amended CUP. To state aprocedural due
process dam, plantiff must show that the government process which it mug follow is insufficient to

properly protect its ownership rights. See Wintersv. Bd. County Comm’rs, 4 F.3d 848, 856 (10th Cir.

1993), cert. denied, 511 U.S, 1031 (1994); Walden v. Carmack, 156 F.3d 861, 874 (8th Cir. 1998).

The deprivation of procedura due process is not complete unless and until the state falls to provide

adequate condtitutionally essentid procedures. Winters, 4 F.3d at 856.

What processisdueismeasured by aflexible standard that dependsonthe practica requirements
of the circumstances. See Mathews, 424 U.S. at 334. The Court consders the following three factors:
(2) the private interest that will be affected by the officid action; (2) the risk of an erroneous deprivation

of such interest through the procedures used, and the probable vaue, if any, of additiona or substitute

5(....continued)
1999) (citing Zinermon v. Burch, 494 U.S. 113, 128 (1990)); see dso Parratt v. Taylor, 451 U.S. 527,
538 (1981) (normal pre-deprivation notice and opportunity to be heard is pretermitted if state provides
adequate post-deprivation remedy), overruled on other grounds by Danidsv. Williams, 474 U.S. 327,
330-31 (1986). Because plaintiff does not alege random, unauthorized or unanticipated acts of county
employees, the Court need not address the adequacy of post-deprivation remedies.
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procedural safeguards; and (3) the government’ sinterest. Gilbertv. Horner, 520U.S. 924, 931-32 (1997)

(citing Mathews, 424 U.S. at 335).

Pantiff asserts that defendants violated its procedurd due process rights when they falled to join
Continentd as a party to the Linn County lawvsuit asrequired by K.S.A. 8§ 60-219. Section 60-219, which
is patterned after Rule 19 of the Federal Rulesof Civil Procedure, providesthat whenever a* contingently
necessary” party is subject to service of process, the party shdl bejoined asaparty inthe action. K.SA.
860-219(a). If the contingently necessary party has not been joined, the didtrict court shal order that he
be made aparty. Seeid. A personisa*contingently necessary party” if “(1) complete relief cannot be
accorded in his absence among those aready parties, or (2) he clams an interest relating to the property
or transactionwhichisthe subject of the action and he is so Stuated that the disposition of the actioninhis
absence may (1) asapractica matter substantialy impair or impede his ability to protect thet interest or (ii)
leave any of the persons aready parties subject to a substantid risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of his claimed interest.” 1d.°

As explained above, to establisha procedural due process dam, plaintiff must show that it lacked

6 K.S.A. § 60-219(b) states as follows:

Determination by court whenever joinder not feasible. If a contingently necessary person
cannot be made a party, the court shdl determine whether in equity and good conscience
the action ought to proceed among the parties before it or ought to be dismissed. The
factors to be considered by the court include: Firg, to what extent ajudgment rendered
in the absence of the contingently necessary person might be prgudicia to him or those
dready parties, second, the extent to which, by protective provisonsin the judgment, by
the shaping of relief, or other measures, the prejudice can be lessened or avoided; third,
whether ajudgment rendered in the absence of the contingently necessary person would
be adequate; fourth, whether the plaintiff would have an adequate remedly if the action
were dismissed for nonjoinder.
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notice of or an opportunity to meaningfully participate inthe Linn County lawsuit. See James Danid Good,
510 U.S. at 48, 53; Loudermill, 470 U.S. at 542. Plaintiff doesnot explain how defendants dleged fallure
to comply with K.S.A. 8§ 60-219 precluded it from notice and an opportunity to be heard in the Linn
County lawsuit. Plantiff voluntarily chose to not participate in the state court action. Based on the
dlegaions inthe complaint, plaintiff had aright to intervene under K.S.A. 8§ 60-224, but declined to do so.
See K.SA. 8 60-224(a) (party may intervene as of right when gpplicant dams interest rdaing to the
property or transaction which is subject of action and it is so Stuated that the dispositionof action may as
practica matter subgtantidly impair or impede its ability to protect that interest, unless gpplicant’ s interest
is adequately represented by exising parties). A party cannot create a due process clam by ignoring

established procedures. Santana v. City of Tulsa, 359 F.3d 1241, 1244 (10th Cir. 2004). Because

Continentd did not ask to intervene as a party in the Linn County lawsuit, it effectively waved any
procedural due process daim based on defendants’ failure to join it in that suit. See id. (availability of
recourse to condtitutiondly sufficient administrative procedure satisfies due process requirements if

complanant declinesor falsto take advantage of procedure); Dusanek v. Hannon, 677 F.2d 538, 542-43

(7thCir.) (same), cert. denied, 459 U.S. 1017 (1982); seedsoRiverav. Barndillo County, 51 Fed. Appx.

828, 831 (10th Cir. Nov. 12, 2002) (procedural requirements need only be reasonable and give aggrieved

party adequate notice and opportunity to meaningfully participate); Krentz v. Robertson, 228 F.3d 897,

904 (8th Cir. 2000) (employee waives procedura due process dam by refusng to participate in

post-termination proceedings); Jonesv. Nuclear Pharmacy, Inc., 741 F.2d 322, 325 (10th Cir. 1984)
(appdlant afforded full panoply of procedural due process when he recelved adequate notice of settlement

hearing and had significant opportunity to be heard by submitting extensve memorandum to court before
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Settlement hearing).

The risk of erroneous deprivation of Continentd’ s interest in the CUP was minimd through the
procedures used. The Linn County lawsuit — in which Continentd had the right to intervene — offered
Continental significant procedural protections.” Cf. Holman, 242 F. Supp.2d at 808 (violation of
procedura due process where city refused to approve building permit application which complied with
conditiond use permit because no procedurd safeguardsin place). Continental has not suggested what

“additiona or substitute procedural safeguards,” beyond those aready present in a standard judicial

proceeding, could be employed. Gilbert, 520 U.S. at 931-32 (quoting Mathews, 424 U.S. a 335).
Continentd only complains that the Cunninghams and the Board should have joined it as a party and that
they conspired againgt it.2 Continental, however, strategically decided not tointervene. By doing o, it may

argue that it is not bound by the judgment inthe lawsuit, but it cannot assert that it did not have notice and

! Because Continenta complains of the effect of the Linn County District Court order, the
Court evauatesthe procedures avallable to plaintiff inthat proceeding, not the proceedings ordinarily used
by the Board to dter or modify a conditiona use permit. See Equiav. Tompkins, 756 F.2d 1130, 1139
(5th Cir. 1985) (standard not whether state deviates from own procedures, but whether it deviates from
process required under Condtitution); Goodrichv. Newport News Sch. Bd., 743 F.2d 225, 227 (4th Cir.
1984) (whenminima due processrequirementsof notice and hearing have been satisfied, dam that agency
did not follow its policies or regulations does not establish procedura due process violation); see a0
Mathews, 424 U.S. at 334 (process required depends on practical requirements of circumstances).

8 From the complaint, it gopears that plaintiff aso aleges that the judge in the Linn County
lawsuit denied Continenta procedura due process because he did not join Continental as a party for al
purposes. SeeK.S.A. 8 60-219 (if contingently necessary party not joined in action, court shall order that
he be made party); see also Complaint (Doc. #1), Count |, ad damnum clause fe. Of course, the judge
isentitled to judicid immunity for his decison not to join Continental as aparty. See Forrester v. White,
484 U.S. 219, 227 (1988) (immunity for paradigmatic judicid actsinvolved inresolving disputes between
parties); Sump v. Sparkman, 435 U.S. 349, 356-57 (1978) (judge not deprived of immunity because
action in error, done mdicioudy or inexcess of authority). Continenta’s procedura due processclam is
a back-door attempt to hold the parties to the Linn County lawsuit respongible for dlegedly erroneous
judicid rulings asto joinder.
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ameaningful opportunity to be heard inthe case® Cf. Mid-American Waste Sys., Inc. v. City of Gary,

49 F.3d 286, 291 (7th Cir. 1995) (when issue is meaning of commercia contract, prior hearing
unnecessary and opportunity to litigatein state court isdl process due to determine whether state has kept
its promise).

Continenta argues that under Bishop V. Fischer, 94 Kan. 105, 145 P. 890 (1915), it was not

required to voluntarily submit to the jurisdiction of the Linn County Digtrict Court. See Memorandum In

Opposition To Motion To Dismiss Of Defendant Board Of County Commissioners Of Linn County,

Kansas (Doc. #38) at 23-24. In Bishop, the Kansas Supreme Court held that it had jurisdiction to hear
amandamus action by nonparties who had thar rightsimpaired by a district court injunction and who had
previoudy chalenged the didtrict court’ s jurisdiction to enter the injunction. See Bishop, 94 Kan. at 107-
08, 145 P. at 891. Bishop noted asfollows:

Under these circumstances the plaintiffs were not obliged to submit to the jurisdiction of

the didtrict court, nor to await itspleasureinfindly disposing of the case, nor to adopt the

dower remedy of apped, if, indeed, they were in a Stuation to gpped. Ther only

adequate remedy was one which would free them immediately from the embarrassments

of the order.

Id. a 108, 145 P. at 891. Of course, Bishop permitted rdief agang the district judge in the form of

mandamus. Bishop does not suggest that avil damages from parties to a district court action are

° The Board also argues that Continental had the opportunity to apped the Journa Entry
under K.SAA. 8§ 12-760, which permits an apped of any fina decision of the County by any person
aggrieved thereby to determine the reasonableness of such decison. The Board maintains that snce al
Board members signed the Journd Entry, it congtituted the find decision of the County. For purposes of
defendants motion, the Court does not consider the Journd Entry afina decisonof the County. Under
the Board' s theory, nearly every litigation decison by a county would be subject to judicid review for
reasonableness under K.S.A. § 12-760.

23




appropriate under a procedura due process theory based on falure to join non-parties. Continentd’s
argument that it was not required to join the Linn County lawsuit is more properly raised as a defense to
adamof resjudicataor collateral estoppel inan enforcement proceeding based onthe ordersinthe prior

case. See Arapahoe Countyv. F.A.A., 242 F.3d 1213, 1220 (10th Cir. 2001) (no issue preclusonbased

on prior state court proceedings where FAA merdy knew of state court proceedings but chose not to
participate in them).

Continental asks the Court to declare void the orders entered in the Linn County lawsuit. See
Complaint (Doc. #1), Count |, ad damnum clause ] e (seeking judgment that stipulated order and journd

entry are void); see dso Memorandum In Opposition To Motion To Dismiss Of Defendants Matt

Cunningham And Laura Cunningham (Doc. #39) filed Augugt 18, 2006 at 9 (actions of defendants and

Linn County Didrict Court should be declared void). A void judgment or order is anullity and may be

vacated at any time on motion of a party or any person affected thereby. Universa Modular Structures,

Inc. v. Forrest, 11 Kan. App.2d 298, 300, 720 P.2d 1121, 1123 (1986). A judgment isvoid only if the
court which rendered it lacked jurisdiction of the subject matter or of the parties or if the court acted in a
manner inconsstent with due process. 1d. at 300, 720 P.2d at 1124. Thefalluretojoin anecessary party
is not a jurisdictiona defect. See Advisory Committee Notesto the 1966 amendment of Rule 19 (rule
amended to make clear that even if court erroneoudy proceeds in absence of interested person, it has

power to adjudicate as between parties before it); Rippey v. Denver U.S. Nat'l Bank, 42 F.R.D. 316,

318-19 (D. Colo. 1967) (under Rule 19, court determines whether it ought to proceed without absent
party, not whether it has jurisdiction to proceed against those who are present).

Continental apparently maintains that the ordersin the Linn County lawsuit are void because the
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court acted in amanner inconsstent with its due processrights. In Universd Modular Structures, a party

obtained adefault judgment for some $195,000 even though the defaulting defendant was only on notice
that plaintiff sought damages in excess of $10,000. Seeid. at 299-301, 720 P.2d at 1123-24. Kansas
Supreme Court Rule 118(d) requiresthat before any default judgment istaken, the party seekingrdief must
notify the defaulting party of the amount of money for which judgment will be taken. The Kansas Court
of Appeds held that compliance with Rule 118(d) is mandatory but that a party’ s fallure to comply only
rendersadefault judgment “voidable,” i.e. subject to direct attack by the partiesbut not acollaterd attack
by athird party. Id. at 301, 720 P.2d at 1124. The Kansas Court of Appedls noted that the minimum
natification in the complaint — damages in excess of $10,000 — did not comply with plaintiff’s mandatory
duty under Rule 118(d), but that it satisfied basic due process requirements. Seeid. at 301, 720 P.2d at

1124; see also Becker v. Roothe, 184 Kan. 830, 834, 339 P.2d 292, 296-97 (1959) (judgment not void

however irregular or erroneous court proceedings may be or voidable judgment may be).
Like Kansas Supreme Court Rule 118(d), compliancewithK.S.A. § 60-219 is mandatory. Even
S0, a judgment rendered in an action where the parties and the court have failed to join a contingently

necessary party isnot void.’® See Koehler v. Dodwell, 152 F.3d 304, 309 n.7 (4th Cir. 1998) (Fed. R.

Civ. P. 19); United Statesv. O'Nell, 709 F.2d 361, 371 (5th Cir. 1983) (same); see dso Thunder Basin

10 Fantiff dlegesthat K.S.A. § 12-760 is uncongtitutiona becauseit violatescitizens rights
under the Fifthand Fourteenth Amendments“if actions thereunder are not required to befiled and pursued
inconjunctionwiththerequirementsof K.S.A. 60-219.” Complaint (Doc. #1) 146; seeid., 1204 (actions
under K.S.A. § 12-760 must be brought in compliance with K.S.A. § 60-219). The Court need not
addressthe issue whether a procedural due process violaion could be found insomeinstancewhere anon-
party did not know of a state court action because under the circumstances of this case, Continental knew
about the Linn County lawsuit but eected not to intervene.

25




Coa Co. v. SW. Pub. Serv. Co., 104 F.3d 1205, 1211 n.4 (10thCir. 1997) (issue of indispensable party

isnot jurisdictiond); 4 James Wm. Moore gt d., Moore' s Federal Practice § 19.02[4][c] (3d ed. 1998)

(Judgment rendered in absence of indispensable party not subject to collaterd attack); 7 Charles Alan

Wright et d., Federal Practice & Procedure: Civil 3d 8 1611 (3d ed. 2001) (same). The natification about

the purpose of the Linn County lawsuit which Continenta received at the hearing on its motionto intervene
was sufficient to satisfy basic due process requirements.

For the above reasons, the Court sustains defendants motions for judgment on the pleadings on
plaintiff’s procedura due processclam.

1. Equal Protection Claim (Count 11)

Continentd dlegesthat defendantsviolated itsright to equa protection of the laws when it did not
uniformly gpply the Linn County zoning regulations. The Fourteenth Amendment prohibits a state from
denying “any personwithinitsjurisdictionthe equal protectionof thelaws.” U.S. Const. amend. X1V, § 1.
At the heart of any equa protection clam must be an dlegation of being treated differently than those

amilaly stuated. Tonkovich v. Kan. Bd. of Regents, 159 F.3d 504, 533 (10th Cir. 1998). In addition,

unlessplantiff dlegesaviolationof afundamentd right or discriminationagaing a suspect class, defendants

only need arationd judtification for the different trestment. See Penrod v. Zavaras, 94 F.3d 1399, 1406

(10th Cir. 1996); see also Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (“class of one” must

show that he has been intentiondly treated differently from others smilarly Stuated and no rationd beds
for difference in treatment).
The Board argues that Continenta has falled to state an equa protection clam. Coa companies

are anon-suspect class and rational basis scrutiny gpplies. City of Cleburne v. Cleburne Living Cir., 473
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U.S. 432, 442-46 (1985); Davoll v. Webb, 194 F.3d 1116, 1145 (10th Cir. 1999). Under the rational
bag's test, the Court must uphold the policy if any reasonably conceivable state of facts could provide a

rationd bassfor the dassfication. Spragensv. Shdda, 36 F.3d 947, 951 n.3 (10th Cir. 1994) (quoting

FCC v. BeachCommc'ns, Inc., 508 U.S. 307, 313 (1993)). Tosurviveamotionto dismiss, plantiff must

dlege facts sufficient to overcome the presumption of rationdity that gpplies to government classfications.

See Brown v. Zavaras, 63 F.3d 967, 971 (10th Cir. 1995).

Accepting astrue dl well-pleaded factud alegations and drawing al reasonable inferences from
those facts in favor of plaintiff, Continenta has stated an equa protection clam againg the Board.
Continentd dlegesthat (1) itsbusinessand the Cunninghams business are smilarly stuated; (2) the Board
has refused to require the Cunninghams to obtain a CUP for their business even though such a permit is
required by the Linn County zoning regulations; and (3) the Board intentiondly and unreasonably treated
Continental differently for the persond benefit of the Cunninghams. See Complaint (Doc. #1) 1 109-16.
Fantiff has dleged the basic dements of an equa protection dam — differentid treatment of amilarly

Stuated individuds and the lack of arationd basis for thedifferenceintreatment. See Vill. of Willowbrook,

528 U.S. at 564; df. Jacabs, Viscons & JacobsCo. v. City of Lawrence, Kan., 715 F. Supp. 1000 (D.

Kan. 1989) (dismissing equal protectiondam inpart because no dlegationthat adjacent, Imilaly Stuated
land owners trested differently), aff'd, 927 F.2d 1111 (10th Cir. 1991).

The Board argues that because the Cunninghams purchased an existing bed and breskfast fecility
which had a pre-existing non-conforming use, they were not required to obtain a CUP under the zoning

regulations. See Board's Memorandum (Doc. #20) a 20. The Board rdies on portions of the

Cunninghams petition in the Linn County lawsuit. See Petition § 2b in Linn County lawsuit, attached as
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Exhibit 2 to Board’'s Memorandum (Doc. #20). As explained above, on a maotion for judgment on the

pleadings, the Court consders a petition in a separate lawsuit only for the purpose of establishing that the
alegations were made, not for the truth of the dlegations. Based on the complaint in this action, plaintiff
has stated a claim again the Board for denid of the right to equal protection.*

The Cunninghams argue that the Court should dismissplantiff’ sequal protectiondam because they
did not act under “color of law.” 42 U.S.C. 8 1983. Theonly proper defendantsin a Section 1983 claim
are those who “represent [the state] in some capacity, whether they act in accordance with their authority

or misuseit.” Na'l Collegiate Athletic Assn v. Tarkanian, 488 U.S. 179, 191 (1988) (quoting Monroe

v. Pape, 365 U.S. 167, 172 (1961)). The*“color of law” requirement under Section 1983 has congstently
been treated as imposng the same standard as the “state action” requirement under the Fourteenth

Amendment. Lugar v. EdmondsonQil Co., 457 U.S.922, 929 (1982); Renddll-Baker v. Kohn, 457 U.S.

830, 838 (1982); United Statesv. Price, 383 U.S. 787, 794 n.7 (1966). The Supreme Court has found

“date action” primarily under the following four tests: (1) the public functiontest; (2) the nexustest; (3) the
symbiatic relationship test and (4) the joint action test. See Lugar, 457 U.S. 922, 939 (1982); Gdlagher

v. Nell Young Freedom Concert, 49 F.3d 1442, 1453-56 (10th Cir. 1995). Continentd maintains that

the Cunninghams wrongful conduct satidfiesdl of thesetests. SeeMemorandum InOpposition To Maotion

1 In the complaint, plaintiff alegesthat its equa protection claim may be appropriate under
42 U.S.C. § 1985 in the context of “intentiona, malicious and invidious discrimination.” Complaint (Doc.
#1) 1 211. Section 1985(3) prohibits conspiracies “motivated by some racia, or perhaps other class-
based, invidioudy discriminatory animus.” Tiltonv. Richardson, 6 F.3d 683, 686 (10th Cir. 1993) (internd
quotations omitted). Because plaintiff hasnot aleged that it belongsto aprotected class, it cannot maintain
a dam under Section 1985. Accordingly, the Court dismisses plaintiff’s equal protection and civil
conspiracy clamsto the extent they are brought under 42 U.S.C. § 1985(3).
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To Dismiss Of Defendants Mait Cunningham And L aura Cunningham (Doc. #39) at 13.

To apply thefirst three of the above tests in the context of Continenta’ s equd protectiondam s
awkward to say the least. Except for the joint action tet, the “ sate action” tests are ordinarily used to
determine whether the actions of a private party can be cons dered conduct of agovernmenta entity. Here,
inthe context of its equa protection dam, Continenta seeks to hold private parties, the Cunninghams,
respongble for the decision of a governmentd entity, i.e. the Board's decison to require a permit for
Continentd’s business but not the Cunninghams business.  Given that Continental seeks to satisfy the
“color of law” requirement by use of the four “Sate action” tests outlined above, the Court consderseach
intumn.

A. Public Function Test

A private party isastate actor if the state del egatesto that party afunction“traditiondly exdusvdy

reserved to the State.”  Jackson v. Metro. Edison Co., 419 U.S. 345, 352 (1974); see Edmonson v.

L eesville Concrete Co., 500 U.S. 614 (1991); Renddl|-Baker, 457 U.S. at 842; Blum v. Y aretsky, 457

U.S. 991, 1011 (1982); Hagg Bros., Inc. v. Brooks, 436 U.S. 149, 155 (1978). Thistest isdifficult to

saisfy. Gdlagher, 49 F.3d at 1456; see Johnson v. Rodrigues, 293 F.3d 1196, 1203 (10th Cir. 2002).

While many functions have been traditiondly performed by governments, very few have been exclusvdy
reserved to the State. Hagg Bros., 436 U.S. at 158 (citing Jackson, 419 U.S. at 356). The test may be
satidfied in gtuations where private partieshold dections, perform necessary municipd functions, or run a

nurdng fadlity. Johnson, 293 F.3d at 1203. In such stuations, the actions are considered equivdent to

“date action” because the private parties performed a service which was traditiondly the exclusive

prerogative of the state. 1d.
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Continental argues that through the Linn County lawsuit, the Cunninghams and the Board jointly
acted to “perform necessary municipd functions” i.e. the Board' s legidative and quas-judicid functions

as a zoning authority. See Memorandum In Opposition To Motion To Dismiss Of Defendants Matt

Cunningham And Laura Cunningham (Doc. #39) at 14. Continental has alleged that the Linn County

Didrict Court, not the Cunninghams, performed this necessary municipa function. Because Continenta
has not dleged that the Board delegated its zoning authority functions to the Cunninghams, the public
functiontest isnot satisfied. Inaddition, theissueswhether Continental and the Cunninghamswererequired
to obtain a permit were not litigated in the Linn County lawsuit. Accordingly, the Board's aleged
delegation of itsfunctionsin that lawsuit is not relevant to plantiff’s equa protection cdam.

B. Nexus Test

Under the nexus tedt, plaintiff must demondrate that sufficiently close nexus between the

government and the chalenged conduct such that the conduct “may be farly treated as that of the State

itself.” Galagher, 49 F.3d at 1448 (quoting Jackson, 419 U.S. at 351). Under this gpproach, a state
normaly canbe hed respongble for aprivate decison* only when it has exercised coercive power or has
provided such sgnificant encouragement, either overt or covert, that the choicemustin law be deemed to
be that of the State.” Id. (quoting Blum, 457 U.S. at 1004). Merdy availing onesdf of date judicid
procedures is insufficient to condtitute state action. Johnson, 293 F.3d at 1203 (citing Lugar, 457 U.S. at
939 n.21).

The Supreme Court has st forth severa important principlesingpplying the nexustest. Firg, the
existence of governmenta regulations, Sanding aone, does not provide the required nexus. Gdlagher, 49

F.3d at 1448; see Blum, 457 U.S. a 1004; Jackson, 419 U.S. a 350. Likewise, thefact that a private
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entity contracts with the government or receives governmental funds or assistance does not autometically

transdform the conduct of that entity into state action. Galagher, 49 F.3d at 1448; see Rendell-Baker v.

Kohn, 457 U.S. 830, 840-42 (1982); San Francisco Arts & Athletics, Inc. v. United States Olympic

Comm., 483 U.S. 522, 544 (1987). Findly, mereagpprovd of or acquiescenceintheinitiativesof aprivate
party is not suffident to judify holding the state respongble for those initiatives under the terms of the
Fourteenth Amendment. Blum, 457 U.S. at 1004-05; Gdlagher, 49 F.3d at 1448.

Continenta arguesthat the nexus between the Cunninghams and the Board was so closethat “thar
actions are one and the same” because through the Linn County lawsuit, defendants jointly acted to take
away Continentd’s rights under the CUP and dter the hours of operation permitted thereunder.

Memorandum In Oppodtion To Motion To Dismiss Of Defendants Matt Cunninoham And Laura

Cunningham (Doc. #39) at 15-16. Continental does not explan how defendants actions in the Linn
County lawvauit relate to its equal protection dam. Based on the wdll-pleaded factud dlegations in the
complaint, Continentd’s equa protection dam is based on the Board decison not to require the
Cunninghams to obtain a CUP since they fird operated a bed and breakfast, and paticularly after
March 15, 2005, when Continenta notified the Board that the Cunninghams did not have the required

permit. See Complaint (Doc. #1) 1 110-12.%? Continental has not aleged a nexus between the

12 In its memoranda on defendants motions, Continental largely characterizes its equal
protection dam as a chdlenge to the Board decision not to require the Cunninghams to obtain a CUP.
See Memorandum In Opposition To Motion To Dismiss Of Defendant Board Of County Commissioners
OfLinn County, Kansas (Doc. #38) at 35-36 (“Plantiff’ sequal protectiondams relate squarely tothefact
that notwithstanding the clear requirementsof Article 10 of the Zoning Regulations, the Board has chosen
to discriminate in the gpplication of such provisons in favor of the private interests of the Cunninghams.
The Board has required Raintiff [and dl of the other conditiond use permit holdersin Linn County] to

(continued...)
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Cunninghams and the Board with respect to the decisionto require Continental, but not the Cunninghams,
to obtain a CUP. Indeed, the Board took the pertinent action, i.e. its decison not to require the
Cunninghams to obtain a permit. Continenta hasnot aleged sufficient facts to establish a nexus between
the conduct of the Board and the Cunninghams rdding to the disparate enforcement of the permit
requirement.

C. Symbiotic Relationship Tet

Under the symbictic relationship test, the state must have so far ingnuated itsdlf into a position of
interdependence with a private party that it must be recognized as a joint participant in the challenged

activity. Gallagher, 49 F.3d at 1451 (citing Burton v. Wilmington Parking Auth., 365 U.S. 715, 725

(1961)). Extensve stateregulation, receipt of substantial state funds, and performance of important public

functions do not necessarily establish the kind of symbicatic rdationship between the government and a

12(_..continued)

comply with the provisions of Article 10 but has not reguired the Cunninghams to so comply.”); id. at 37
(equa protection clam chdlenges arbitrary and discriminatory gpplication of Article 10 of county zoning
regulations to smilarly stuated landownersfor the benefit of the Cunninghams' private business interests);
id. at 38 (two factud questions on equa protection claim are whether Article 10 applies to the
Cunninghams and if so, whether the Board had rationa basis not to enforce provison against
Cunninghams). To alimited extent, Continental refersto defendants conduct in the Linn County lawvsuit
as support for its clam of conspiracy to deprive Continentd of itsright to equa protection. Seeid. at 36
(fact that counsel for the Board and Cunninghamsjointly drafted stipulated order and journa entry tends
to show tha the Board and the Cunninghams acted together to deprive plaintiff of its right to equd
protection). Based on the dlegations of the complaint and Continental’s arguments throughout its
memoranda, the Court construes Continenta’s equa protection dam as a chdlenge only to the Board
decisonto require Continenta, but not the Cunninghams; to obtainaCUP. Allegationsof thejoint conduct
of the Board and the Cunninghams inthe Linn County lawsuit are relevant to Continentad’ sequal protection
dam only to establish agreement between the Board and the Cunninghams. Such alegations do not assert
anadditiona equal protectionviolationbeyond the Board decisionnot to require the Cunninghams toobtain
apermit.
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private entity that isrequired for ate action. |d.
Continental arguesthat in the Linn County lawsuit, the Board “rolled over” for the Cunninghams

and never made agood faitheffort to defend the origind CUP aswritten. Memorandum In Opposition To

Motion To Dismiss Of Defendants Matt Cunningham And Laura Cunningham (Doc. #39) at 17. In

particular, Continental maintains that (1) the Board refused to file amoation to dismissin the Linn County
lansuit for falure to join a necessary party and (2) the Board and the Cunninghams jointly drafted the
dipulated order and journa entry which took away Continentd’ s rights under the CUP and dtered the
hours of operation permitted thereunder. Seeid. at 17-18. As explained above, Continenta’s equal
protectiondamis based onthe Board decisionnot to require the Cunninghams to obtain a CUP sincethey
first operated a bed and breakfast, and particularly after March 15, 2005, when Continental notified the
Board that the Cunninghams did not have the required permit. See Complaint (Doc. #1) 11 110-12.
Continenta has not dleged asymbiatic rdationship between the Cunninghams and the Board with respect
to the decision to require Continental, but not the Cunninghams, to obtain a CUP. The fact that the
Cunninghams agreed with the Board decison isinsufficient to establish a symbiatic relaionship between
the Cunninghams and the Board. Cf. Blum, 457 U.S. at 1004-05 (mere approva of or acquiescencein
initigtives of private party not sufficient to hold state respongible for those initiatives); Galagher, 49 F.3d
at 1453 (same).

D. Joint Action Tes

Under the joint action test, state action is present if a private party willfully participates in joint

action with the state or its agents. Gallagher, 49 F.3d at 1453 (ating Dennis v. Sparks, 449 U.S. 24

(1980)). Courts generdly “examine whether ate officids and private parties have acted in concert in
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effecting a particular deprivationof congtitutiond rights.” 1d.; see Johnson, 293 F.3d at 1205. Stateaction

ispresent based on a substantia degree of cooperative action between state and private officids, or “overt
and ggnificant sate participation” in carrying out the deprivation of the plaintiff’s congtitutiond rights.
Galagher, 49 F.3d at 1453 (citing Hoai v. Vo, 935 F.2d 308, 313 (D.C. Cir. 1991)); see Johnson, 293
F.3d at 1205. Oneway of inferring joint actioniswhere*both public and private actors share a common,
uncondtitutiond god.” Galagher, 49 F.3d at 1454.

Continentd arguesthat the joint action test is satisfied because (1) the Cunninghams and the Board
refused to join Continenta as a necessary party to the Linn County lawsuit; (2) the Board refused to file
a motion to dismiss in that quit for fallure to join a necessary party; (3) the Board and the Cunninghams
jointly drafted the stipulated order and journd entry, whichtook away Continentd’ srightsunder the CUP
and dtered the hours of operation permitted thereunder; and (4) the Board refused to gpped the journa

entry. Memorandum In Opposition To Mation To Dismiss Of Defendants Matt Cunningham And Laura

Cunningham (Doc. #39) at 18-20. Continental maintains that absent a “joint, cooperative and
conspiratorid effort” between the Cunninghams and the Board, the Linn County Didrict Court would not
have entered the stipulated order or journd entry. 1d. at 20. As explained aove, Continental’ s equal
protectiondamis based onthe Board decisionnot to require the Cunninghams to obtain a CUP sincethey
first operated a bed and bregkfast, and particularly after March 15, 2005, when Continenta notified the
Board that the Cunninghams did not have the required permit. See Complaint (Doc. #1) 11 110-12.
Continental has not aleged joint action between the Cunninghams and the Board with respect to the
decison to require Continental, but not the Cunninghams, to obtain a CUP. See Sgmon v.

CommunityCareHMO, Inc., 234 F.3d 1121, 1126 (10th Cir. 2000) (to satisfy joint actiontest, pleadings
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must pecificdly present facts tending to show agreement and concerted action); Hunt v. Bennett, 17 F.3d
1263, 1268 (10th Cir. 1994) (same). The factsthat the Cunninghams did not seek a permit and that they
agreed with the Board' s decison not to require one are inauffident to establish joint action between the
Cunninghams and the Board. Cf. Blum, 457 U.S. at 1004-05 (mere approval of or acquiescence in
inititives of private party is not sufficent to hold state reponsible for thoseinitiatives); Galagher, 49 F.3d
at 1453 (same).23

In sum, the Court overrules the Board's motion for judgment on the pleadings on Count .
Because Continental has not aleged suffident factsto establishthat the Cunninghams acted under color of
law with respect to Continental’ s equa protectionclam, the Court sustains the Cunninghams motion for
judgment on the pleadings on Count 1124
IV.  Civil Congpiracy (Count 111)

Pantiff does not indicate whether its conspiracy dam arises under federa or datelaw. A civil
conspiracy dam may be asserted under Section1983for the concerted deprivation of a condtitutiond right

under color of state law, see Dixon v. City of Lawton, 898 F.2d 1443, 1449 n.6 (10th Cir. 1990), and

13 Indeed, even if the complaint alleged that the Cunninghams asked the Board for specia
permissionnot to obtain a permit, it would not be sufficient to show that they acted under color of law. See
Careyv. Cont’| AirlinesInc., 823 F.2d 1402 (10th Cir. 1987) (citizens who made complaintsthat resulted
in arrests not state actors); Leev. Town of Estes Park, 820 F.2d 1112 (10th Cir. 1987) (same); Lane V.
Johnson, 385 F. Supp.2d 1146, 1151 (D. Kan. 2005) (fact that private party furnished information, even
if fase, not suffident to conditute joint activity with state offidas to state actionable claim under
Section1983); of. Lusy v. T.G. & Y. Stores, Inc., 749 F.2d 1423, 1429 (10th Cir. 1984) (store security
guard who reported suspected shoplifter to police was state actor), cert. denied, 474 U.S. 818 (1985).

14 The Cunninghams dso argue that even if they are considered state actors, they are entitled
to quaified immunity. Because the Court has determined that the Cunninghams were not state actors, the
Court need not address this aternative argument.
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under Kansas law for the concerted commissionof an actionable underlying tort, see Meyer Land & Cettle

Co. v. Lincoln County Conservation Digt., 29 Kan. App.2d 746, 753, 31 P.3d 970, 976 (2001). Here,

plantiff apparently dleges that defendants conspired to commit congtitutiond violaions (procedura due
process and equal protection) and torts actionable under Kansas law (tortious interference, abuse of
process and malicious prosecution). The Court therefore congtrues plaintiff’s conspiracy clam as arising
under both Section 1983 and Kansas law. The parties have not addressed whether plaintiff canmantan
aconspiracy dam againg the Cunninghams and the Board inlight of the fact that defendantsdid not satisfy
the “joint action” test. The Court therefore declines to do so. Because Continental has stated a clam
againg the Board for denid of itsright to equal protection, the Court overrules defendants motions asto
plantiff’ sconspiracy dam under Section 1983 based on the denid of equal protection. Becausethe Court
has dismissed Continentd’ s procedura due process claim, it sustains defendants motions asto plaintiff’s
conspiracy claim under Section 1983 based on the denial of procedura due process.

IT ISTHEREFORE ORDERED that the Mation to Dismiss Of Defendant Board Of County

Commissioners of Linn County, Kansas (Doc. #19) filed July 14, 2006, which the Court construes as a

motion for judgment on the pleadings under Rule 12(c), be and hereby is SUSTAINED in part. The
motion is sustained as to Count | and the portionof Count 111 brought under 42 U.S.C. § 1983 based on
the denid of procedura due process. The motion is otherwise overruled.

IT ISFURTHER ORDERED that the Motion To Digmiss Of Defendants Matt And Laura

Cunningham (Doc. #32) filed July 26, 2006, which the Court construes as a motion for judgment on the
pleadings under Rule 12(c), be and hereby is SUSTAINED in part. The motion is sustained as to

Counts | and 1l and that portion of Count I11 brought under 42 U.S.C. § 1983 based on the denid of
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procedura due process. The motion is otherwise overruled.
IT ISFURTHER ORDERED that the following clams remain in this case: Count |1 (denid of
equal protection) againgt the Board only, Count 111 to the extent it is brought under 42 U.S.C. § 1983
based on the denia of equal protectionand under Kansaslaw and Counts|V through V11 in ther entirety.
Dated this 2nd day of March, 2007 at Kansas City, Kansas.
§ Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Didtrict Court
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