N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

TERRY L. WELCH

Plaintiff,
ClVIL ACTI ON

No. 00-4203-JAR

JO ANNE B. BARNHART,
Conmmi ssi oner of Social Security,

Def endant .

N

RECOMVENDATI ON AND REPORT

Plaintiff seeks review of a partially favorabl e decision
of the Conmm ssioner of Social Security (hereinafter
Comm ssi oner) denying disability insurance benefits and
awar di ng suppl emental security inconme under sections 216(i),
223, 1602, and 1614(a)(3)(A) of the Social Security Act
(hereinafter the Act). 42 U S.C. 88 416(i), 423, 138la, and
1382c(a)(3)(A). The matter has been fully briefed and
referred to this court for a recommendati on and report. The
court recommends the Conmm ssioner’s decision be reversed and
t he case be remanded for further proceedings strictly in
accordance with the findings and recomendations in this

opi ni on.



| . BACKGROUND

This is the second suit in which plaintiff has sought
review of a decision by the Comm ssioner regarding plaintiff’s
al |l egations of disability beginning March 1, 1979. Plaintiff
constructively filed applications, for supplenmental security
i ncome on January 4, 1994 and for disability insurance
benefits on January 19, 1994, alleging he was di sabl ed
begi nning March 1, 1979. (R 179-80). The applications were
denied initially and on reconsideration. (R 179). After a
hearing, an Adm nistrative Law Judge (hereinafter ALJ) issued
a partially favorabl e decision (hereinafter the first
deci sion) on March 5, 1996 in which he denied disability
i nsurance benefits, but awarded suppl enental security inconme
begi nni ng January 4, 1994. (R 7-18). In the first decision,
the ALJ found that plaintiff’'s date |ast insured for
di sability insurance benefits is March 31, 1985 and t hat
plaintiff is not entitled to disability insurance benefits
because he “failed to nmeet his burden of establishing an
earlier onset date” (R 10), and because “the nedical evidence
does not support the claimant’s all egations that he was
disabled . . . at any tine prior to January 4, 1994.” (R
14). The ALJ determ ned that plaintiff could not performhis

past relevant work but, at sone unspecified tinme prior to
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January 4, 1994, could perform other work which exists in
significant nunbers in the national econony. (R 17). The
Appeal s Council denied plaintiff’s request for review and
plaintiff filed a conplaint seeking judicial review
(hereinafter the first suit). (R 3).

In an opinion filed in the first suit on February 26,
1999, the reviewing court found that the Comm ssioner
i mproperly placed the burden on plaintiff to prove he could
not perform other work existing in the national econony during
the relevant period before his insured status expired on March

31, 1985. Welch v. Apfel, No. 97-4025-SAC, 1999 W 318093 (D.

Kan. Feb. 26, 1999) (hereinafter the remand order); (R 202-
26).1! The court, therefore, reversed the first decision and
remanded the case “pursuant to sentence four of 42 U.S. C.

8§ 405(g) for further proceedings consistent with [its] order.
(R 226). Judgnent was entered pursuant to the remand order
(R. 201) and neither party appeal ed.

Fifteen nonths | ater, the Appeals Council vacated the

first decision and remanded “the case to an Admi nistrative Law
Judge for further proceedings consistent with the order of the

court.” (R 227). On remand, the ALJ received nore evidence

1The remand order in the first suit is contained in the
record at pp. 202-26. Further citation will be to the record
in this case.
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and, on Septenber 8, 2000, held a supplenental hearing at
which plaintiff, his wife, and a vocational expert testified.
(R 318-59). The ALJ issued a partially favorabl e decision on
Oct ober 13, 2000 (hereinafter the decision on remand) which is
the subject of this suit . (R 179-93). |In the decision on

remand, the ALJ concluded that he should make a de novo

decision (R 180-81), found that plaintiff’s insured status
expi red on Decenmber 31, 1983, not March 31, 1985 as found in
the first decision (R 180 & n.1), found that plaintiff was
not disabled within the neaning of the Act at the time his
i nsured status expired, but that plaintiff has been disabl ed
since Decenber 10, 1997. (R 191-93).
The ALJ’s findings in the decision on remand include the
fol | ow ng:
1. The cl ai mant neets the nondisability
requi renents for a period of disability and
Disability Insurance Benefits set forth in
Section 216(i) of the Social Security Act and is

insured for benefits through Decenber 31, 1983,
but not subsequent thereto.

3. From March 1, 1979 through February 11, 1988,
the claimant did not have an inpairnment or
conbi nati on of inpairment [sic] considered
“severe” based on the requirenents in the
Regul ations 20 CFR 88 404. 1520(b) and
416.920(b).

4. Si nce February 12, 1988, the clai mant has had a
conbi nati on of inpairnments considered “severe”
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13.

14.

15.

based on the requirenments in the Regul ations 20
CFR 88 404.1520(b) and 416.920(b).

The undersigned finds the claimnt’s allegations
regarding his limtations are not totally
credible for the reasons set forth in the body
of the decision. The undersigned finds the
claimant’s wife' s all egations regarding the
claimant’s limtations are not totally credible
for the reasons set forth in the body of the
deci si on.

The cl ai mant has no past relevant work (20 CFR
88 404. 1565 and 416. 965) .

Al t hough the claimnt’s exertional and non-
exertional limtations did not allow himto
performthe full range of sedentary work, using
Medi cal - Vocational Rules 201.21 and 201.27 as a
framewor k for decision-making, there are a
significant nunber of jobs in the |ocal and
nati onal econom es that he could perform between
February 12, 1988 and Decenber 9, 1997.
Exanpl es of such jobs include work as an
information clerk, cashier, and surveill ance
systens nonitor.

Based upon an exertional capacity for sedentary
wor k, and the claimnt’s age, education, and
wor k experience, a finding of disabled is
directed by nmedical -vocational rule 201.09 for
t he period begi nning on Decenber 10, 1997 and
continuing at |east through the date of this
deci si on.

The cl ai mant was not under a “disability” as
defined in the Social Security Act, as anended,
at any time from March 1, 1979 through Decenber
9, 1997 (20 CFR 88 404.1520(b) and (f) and
416.920(b) and (f)).
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(R 191-93). The ALJ concluded that plaintiff is disabled,
pursuant to Title XVI only, beginning Decenmber 10, 1997 and
ordered that paynment be nade for supplenmental security income
if plaintiff is otherwise eligible. (R 193).

The Appeal s Council did not assert jurisdiction within
sixty days and the ALJ' s deci sion becane the final decision on
remand. 20 C.F.R §§ 404.984(d), 416.1484(d) (2000); (R 177-
78). Plaintiff thereafter tinmely filed a conplaint seeking
judicial review of the decision on remand.

1. LEGAL STANDARD

The Act provides that final decisions of the Comm ssioner
shal |l be subject to judicial review 42 U S.C. 88 405(g),
1383(c)(3). Section 405(g) provides that “the findings of the
Comm ssioner as to any fact, if supported by substanti al
evi dence, shall be conclusive.” The court shall review the
Comm ssi oner’s decision to determ ne only whether the decision
is supported by substantial evidence and whet her the
Comm ssi oner applied the correct | egal standards. G enn v.

Shalala, 21 F.3d 983, 984 (10th Cir. 1994); Marshall v.

Chater, 75 F.3d 1421, 1425 (10th Cir. 1996). Substanti al
evidence is nore than a scintilla, but less than a
preponderance, and is satisfied by such evidence that a

reasonabl e m nd m ght accept to support the concl usion.
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Gossett v. Bowen, 862 F.2d 802, 804 (10th Cir. 1988). The
determ nati on of whether substantial evidence supports the
Comm ssioner’s decision is not sinply a quantitative exercise,
for evidence is not substantial if it is overwhel med by other
evidence or if it constitutes nmere conclusion. 1d. at 804-05;

Ray v. Bowen, 865 F.2d 222, 224 (10th Cir. 1989).

Al t hough the court is not to reweigh the evidence, the
findings of the Comm ssioner will not be mechanically
accepted. Nor will the findings be affirnmed by isolating
facts and | abeling them substantial evidence, as the court
must scrutinize the entire record in determ ni ng whet her the

Conmm ssi oner’s concl usions are rational. G aham v. Sullivan,

794 F. Supp. 1045, 1047 (D. Kan. 1992). The court shall
exam ne the record as a whole, including whatever in the
record fairly detracts fromthe weight of the Comm ssioner’s
deci sion and, on that basis, determne if the decision is
supported by substantial evidence in the record. denn, 21
F.3d at 984.

The Act provides that an individual shall be determ ned
to be under a disability only if he can establish that he has
a physical or nmental inpairment which prevents himfrom
engagi ng in substantial gainful activity and is expected to

result in death or to last for a continuous period of twelve
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nmonths. Plaintiff’s physical or nental inpairnment or

i npai rments nust be of such severity that he is not only
unable to perform his previous work, but cannot, considering
hi s age, education, and work experience, engage in any other
ki nd of substantial gainful work which exists in the national
econony. 42 U.S.C. 8§ 423(d).

The cl ai mant has the burden of proving a disability that
prevents himfrom engaging in his prior work activity. The
Comm ssi oner has established a five-step sequential process to
eval uate whether a claimant is disabled. 20 C. F.R
88 404. 1520, 416.920 (2001); Ray, 865 F.2d at 224; Gossett,
862 F.2d at 805. “If a determ nation can be nmade at any of the
steps that a claimant is or is not disabled, evaluation under

a subsequent step is not necessary.” WlIllians v. Bowen, 844

F.2d 748, 750 (10th Cir. 1988). |In step one, the Comm ssioner
determ nes whether the claimant is engaged in substantia
gai nful activity at the time of the determnation. [d. Step
two considers whether the claimnt has a nedically severe
i npai rnment or conbi nation of inmpairments which “significantly
limts his ability to do basic work activities.” 1d. at 750-
51.

In step three, the Comm ssioner “determ nes whether the

i npai rnment is equivalent to one of a nunber of |isted
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i npai rnments that the [Conmm ssioner] acknow edges are so severe
as to preclude substantial gainful activity.” [d. at 751

(quoting Bowen v. Yuckert, 482 U S. 137, 141 (1987)). If the

claimant has a listed inpairnment or its equivalent, he is
concl usively presuned to be disabled and is entitled to
benefits. [Id. [If not, the decision-mker nust continue to
the fourth step--whether the claimant has shown that the

i mpai rment prevents himfrom perform ng work he has perforned
in the past. 1d. |If the claimant is able to perform work he
has perforned in the past, he is not disabled. 1d. |If not,

t he deci si on-maker nust evaluate step five, whether the

cl ai mant has the residual functional capacity (RFC) in |ight
of his age, education, and work experience, to perform other
work in the national econony. 1d.

At step five, the burden shifts to the Commi ssioner to
show that the claimnt retains the ability to do other work
activity and that jobs the claimnt could performexist in the
nati onal econony. 1d. The Comm ssioner neets this burden if
the decision is supported by substantial evidence in the

record viewed as a whol e. Thonpson v. Sullivan, 987 F.2d

1482, 1487 (10th Cir. 1993); Ray, 865 F.2d at 224; Gossett,
862 F.2d at 805. A claimant is placed in one of five RFC

cat egori es depending on his capacity for work activity on a
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regul ar and continuing basis. Channel v. Heckler, 747 F.2d

577, 579 (10th Cir. 1984). Significantly, a claimnt nust be
able to performthe full range of such work on a daily basis
and nmust possess physical capacities equal to the strength
requi renents for nost of the jobs in that range in order to be
pl aced in a particular RFC category. 1d. at 579-80. A
claimant is entitled to benefits if the Conm ssioner cannot
establish that the claimant retains the capacity to perform
alternative work activity and that this specific type of job
exi sts in the national econonmy. WIlians, 844 F.2d at 751.
[11. DI SCUSSI ON

For his first two allegations of error, plaintiff clains
the ALJ applied the incorrect |egal standard in nmaking a
credibility determ nation and that substantial evidence in the
record does not support that determ nation. Plaintiff also
claims the ALJ did not properly weigh the nedical source
opi nion evidence, erred in determning that plaintiff’s
i mpai rments were not severe between March 1979 and February,
1988, and did not propound a proper hypothetical question to
the vocational expert. |In plaintiff’s final claim he asserts
that the decision on remand i s inequitable because it inposed
athirty-five nonth deferral of plaintiff’'s disability onset

date after an excessive, nineteen-nonth delay, resulting in a
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potential repaynment liability and, in effect, giving the
Conmi ssi oner “another bite at the apple.” (Pl. Br., 58). For
reasons of efficiency, the court addresses plaintiff’s final
argument first and the other argunents as they would arise in

the five step sequential eval uation process.

A The ALJ Erred in Conducting a De Novo Review after
Remand

Plaintiff clainms that the ALJ' s de novo review resulted
in “another bite at the apple,” a nineteen-nonth del ay before
t he suppl enental hearing, and potential liability to repay any
suppl enmental security income paynents received between January
1994 and Decenber 1997. These results, in plaintiff’s view,
are inequitable in light of the remand order. The court
construes plaintiff’s brief as arguing that the Comm ssi oner
did not give the remand order its proper weight and effect as
a final judgnment of the court entered in civil litigation
bet ween the parties.

I n response, the Comm ssioner argues there is no evidence
in the record that plaintiff actually received suppl ement al
security inconme after January 1994, and any “potential”
liability for overpaynent is not established. Moreover, in
t he Conmm ssioner’s view, de novo review i s appropriate here
because the regul ations provide for such review, because the
ALJ is not bound by the first decision, because the Appeals
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Counci|l vacated the entire first decision not just the
unfavorabl e portion thereof, and because the court in its
remand order did not limt its consideration to the tine
peri od between March 1, 1979 and January 3, 1994. The
parties’ argunents inplicate three distinct but rel ated

concepts; (1) admnistrative res judicata, (2) |aw of the case

doctrine, and (3) the res judicata? effect of a remand order

i ssued pursuant to sentence four of 8 405(g) of the Soci al

Security Act.

1. ADM NI STRATI VE RES JUDI CATA DOES NOT APPLY HERE

Adm ni strative res judicata rests upon the principle that

where an adm nistrative agency, acting in a judicial capacity,
resol ves issues of fact properly before it, and where the
parti es have had an adequate opportunity to litigate the

i ssues, res judicata will be applied to enforce finality of

t he deci si on. United States v. Utah Const. & Mn. Co., 384

U.S. 394, 422 (1966). The regulations provide that an ALJ may

apply res judicata to dism ss a request for a hearing where

2Here the court uses res judicata in the traditional
sense, referring to both claimpreclusion (a valid final
adj udi cation of a claimprecludes a second action on that
claimor any part of it) and issue preclusion, comonly called
“col lateral estoppel” (an issue of fact or law, actually
litigated and resolved by a valid final judgnent, binds the
parties in a subsequent action, whether on the sanme or a
different claim. Baker by Thomas v. General Mtors Corp.,
522 U.S. 222, 233 n.5 (1998).
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t he Comm ssioner has made a previous decision on the same
facts and i ssues and “that decision has beconme final by either
adm nistrative or judicial action.” 20 C.F.R

88 404.957(c) (1), 416.1457(c)(1) (2000). Admnistrative res
judi cata does not apply in this situation for the sinple
reason that the first decision did not becone final by either
adm ni strative or judicial action because it was reversed,

remanded, and vacat ed.

2. LAW OF THE CASE DOCTRI NE DOES NOT APPLY HERE

Law of the case doctrine provides that

“once a court decides an issue, the sanme issue my
not be relitigated in subsequent proceedings in the
sane case” and there must be conpliance with the
reviewing court’s mandate. Ute Indian Tribe v.
Utah, 114 F.3d 1513, 1520 (10th Cir. 1997) (enphasis
added). Although primarily applicable between
courts of different levels, the doctrine and the
mandate rule apply to judicial review of

adm ni strative decisions, and “require[ ] the

adm ni strative agency, on remand froma court, to
conformits further proceedings in the case to the
principles set forth in the judicial decision,

unl ess there is a conpelling reason to depart.”

&G igsby v. Barnhart, 294 F.3d 1215, 1218 (10th Cir. 2002)

(quoting Wlder v. Apfel, 153 F.3d 799, 803 (7th Cr. 1998),

and citing Brachtel v. Apfel, 132 F.3d 417, 419-20 (8th Cir.

1997)); see also Christianson v. Colt Indus. Operating Cornp.

486 U.S. 800, 816 (1988) (doctrine also applies to decisions

of a coordinate court made in the sane case).
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The Tenth Circuit has recognized three “exceptionally
narrow’ reasons not to apply |aw of the case doctrine: *“*(1)
when the evidence in a subsequent trial is substantially
different; (2) when controlling authority has subsequently
made a contrary decision of the | aw applicable to such issues;
or (3) when the decision was clearly erroneous and woul d work
a mani fest injustice.’”” [d., 294 F.3d at 1219, n.4 (quoting

Huf f man v. Saul Hol dings Ltd. P ship, 262 F.3d 1128, 1133

(10th Cir.2001)).

Because the Gigsby court stated that |aw of the case
applies to judicial review of adm nistrative decisions, it
m ght be argued that the doctrine applies here. However, for
reasons di scussed herein, the court finds that the general
rule stated in Gigsby does not apply here. In Gigsby the
Tenth Circuit applied exception nunber two to | aw of the case
doctrine. It is not clear whether Gigsby is simlar to this
case because that opinion does not state whether the prior
remand was pursuant to sentence four of 8§ 405(g) of the Soci al
Security Act or pursuant to sentence six of that section. Nor
does the Gigsby opinion consider the relevant differences
bet ween sentence four and six renmands.

Suprenme Court precedent has denonstrated the difference

bet ween remand pursuant to sentence four and remand pursuant
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to sentence six of 8 405(g) of the Act. Sullivan v.

Fi nkel stein, 496 U S. 617 (1990); Shalala v. Schaefer, 509

U.S. 292 (1993): Forney v. Apfel, 524 U.S. 266 (1998). In

1989 the Suprenme Court held that “where a court orders a
remand to the [ Conm ssioner of Social Security] in a benefits

litigation and retains continuing jurisdiction over the case

pendi ng a decision fromthe [Commi ssioner] . . ., the

proceedi ngs on remand are an integral part of the ‘civil

action’ for judicial review” Sullivan v. Hudson, 490 U. S.

877, 892 (1989) (enphasis added). The Court has since
clarified its hol ding.

The Court, in 1990, noted that the | anguage of 8§ 405(Q)
suggests that “each final decision of the [Conm ssioner} wll

be reviewable by a separate piece of litigation.” Sullivan v.

Fi nkel stein, 496 U. S. 617, 625 (1990). The Court found that a

remand order pursuant to the fourth sentence of 8 405(g) is a
final judgnment in a civil action within the meani ng of

8 405(g), is a judgnent which “term nate[s] the civil action
chal I engi ng the [ Conmm ssioner’s] final determ nation,” and is
a final decision of the district court within the neaning of
28 U.S.C. 8 1291. 1d. Therefore, the Court held that a
sentence four remand order is immedi ately appeal able by the

Comm ssi oner pursuant to 28 U.S.C. 8§ 1291. |d.
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Three years later, the Court explained the difference
bet ween remand pursuant to sentence four and remand pursuant

to sentence six of 8 405(g). Shalala v. Schaefer, 509 U S.

292 (1993). A sentence four remand term nates the civi

action and makes a subsequent judicial review a separate piece

of litigation, whereas in a sentence six remand the district

court retains jurisdiction pending conpletion of the agency
proceedings. 1d., 509 U S. at 299-300, 301. The Court held,
therefore, that a sentence four remand is a “final judgment”
for purposes of the Equal Access to Justice Act, 28 U. S C

§ 2412(d)(1)(B), and stated “the sentence-four, sentence-six
distinction is crucial to the structure of judicial review
establ i shed under 8§ 405(g).” 1d., 509 U S. at 300-01.

In 1998, the Court again addressed the issue of finality
of a sentence four remand order and reiterated its hol ding
that the | anguage of 8 405(g) “neans what it says.” Forney v.
Apfel, 524 U S. 266, 269 (1998). Consequently, the Court held

that a sentence four remand is a final judgnent for purposes

of 28 U S.C. § 1291, and is appeal able by the claimant in
whose favor remand is ordered if he does not receive all of
the relief requested. 1d., 524 U S. at 271-72.

I n accordance with these Supreme Court decisions, a

sentence four remand is a final judgnent which term nates the
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case and makes judicial review of a decision after remand a
separate piece of litigation. Schaefer, 509 U S. at 299.

Mor eover, “the sentence-four, sentence-six distinction is
crucial to the structure of judicial review established under
8§ 405(g).” 1d., 509 U S. at 300-01. Therefore, “[a]s is

per haps so obvious as to be difficult to perceive, [a sentence
four] order of remand issued in [an] earlier action [is] a
final judgnment; [the subsequent] action is not ‘the sane

litigation subject to the doctrine of the |aw of the case.”

Hollins v. Apfel, 160 F. Supp. 2d 834, 840 (S.D. Ohio 2001).
G igsby involved judicial review of a social security
deci sion after what may have been a sentence four remand.
Id., 294 F.3d at 1217-18. The appellate court did not
identify the type of remand. The district court remanded “to
the ALJ for a supplenental hearing so that Plaintiff can
testify as to his current situation with al cohol and to submt
addi ti onal nmedi cal evidence concerning current status,
treatment, etc. for this alleged alcohol problem” G.igsby,
294 F.3d at 1217. Such | anguage is consistent with a sixth
sentence remand for “additional evidence to be taken.” 42
U S.C. 8 405(g) (sixth sentence). However, the opinion also

indicates that after a new decision, Gigsby filed a conpl aint

for judicial review. Gigsby, 294 F.3d at 1218. This is
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inconsistent with the court retaining jurisdiction as in a
si xth sentence remand.

In Gigsby, after remand and before the Comm ssioner’s
deci sion on remand, Congress passed |legislation requiring an
outconme different than that anticipated by the remand order
and the ALJ followed the new | egislation rather than the
court’s order. 1d. at 1219. The Tenth Circuit found that the
| egislation was a contrary decision of the |aw applicable to
the issue, made by a controlling authority, and could properly
be applied retroactively. Therefore, the appellate court
refused to apply | aw of the case doctrine and upheld the
Conmmi ssi oner’ s deci sion despite the contrary remand order.

Id. Hence, although Gigsby states that |aw of the case
doctrine applies, it does not present a situation in which the
doctrine was actually applied.

The Gigsby court did not consider the Supreme Court’s
precedents di scussed above. The opinion does not address the
precedents. There is no indication that the parties briefed
t he precedents. The court did not acknow edge any difference
bet ween a sentence four or sentence six remand nor state which
type of remand the case involved. The court did not determ ne
whet her the prior remand was pursuant to sentence four or

sentence six and did not, after making that determ nation,
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consi der whet her | aw of the case doctrine should apply.

Rat her, the court found an exception and refused to apply | aw
of the case doctrine. Moreover, because the court found an
exception to | aw of the case, there was no need for the court
to investigate whether Gigsby involved a fourth or a sixth
sentence remand or whether the doctrine applies to a fourth
sentence remand.

The Gigsby court cited recent Seventh and Eighth Circuit
cases involving Social Security remands for the general
proposition that |aw of the case doctrine applies on remand to
an adm ni strative agency. Gligsby, 294 F.3d at 1218 (quoting

Wlder v. Apfel, 153 F.3d 799, 803 (7th Cir. 1998); and citing

Brachtel v. Apfel, 132 F.3d 417, 419-20 (8th Cir. 1997)).

VWil e those cases support the proposition that |aw of the case
doctrine is applicable to remand of an adm nistrative agency
deci sion, they do not clearly establish that |aw of the case
doctrine applies in a remand pursuant to the fourth sentence
of 8 405(g) of the Social Security Act. The Eighth Circuit,
in Brachtel, refused to apply |l aw of the case because the
district court before remand did not make the finding asserted
by plaintiff. Brachtel, 132 F. 3d at 420. Although the
Seventh Circuit applied | aw of the case doctrine, Wlder, 153

F.3d at 803, neither opinion states that the remand at issue
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was pursuant to the fourth sentence of 8 405(g). Neither

opi nion considered the Supreme Court’s precedents regarding
fourth sentence remands, and neither opinion provides any
indication that the Court’s precedents were argued or briefed
to the court.

The G igsby court refused to apply | aw of the case
doctrine. The Gigsby court’s statement of the lawis
applicable to judicial review of adm nistrative decisions
ot her than those reached after a sentence four remand. The
remand in &igsby was at |east potentially a sixth sentence
remand. That court did not consider the real issue--whether
| aw of the case doctrine applies to judicial review of the
Conmmi ssi oner’ s decision after a sentence four remand. And,
controlling Supreme Court precedent |eads to a concl usion
di fferent than would be reached by extending the application
of &Gigsby to the facts of this case. The court finds that
the &G igsby court’s statenent that “the doctrine and the
mandate rule apply to judicial review of adm nistrative
deci sions,” Gigsby, 294 F.3d at 1218, while true as a general
statement of the law, is dictumwi th regard to judicial review

of the Conmm ssioner’s decisions after a sentence four remand.
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Therefore, the court finds that | aw of the case doctri ne does

not apply in the circunstances presented here.3

3. CLAI M PRECLUSI ON DOES NOT APPLY HERE

Res judicata in its traditional sense includes claim

precl usi on and i ssue preclusion or “collateral estoppel.”

General Mdtors Corp., 522 U.S. at 233 n.5; see also Mgra V.

Warren City Sch. Dist. Bd. of Educ., 465 U S. 75, 77 n.1

(1984) (res judicata my enconpass both cl aim preclusion and

i ssue preclusion or may refer solely to claimpreclusion).
Cl ai m precl usion and i ssue preclusion are principles whereby
courts enforce finality of judgnment and preclude re-litigation

of clains or issues previously decided. Federated Dept.

Stores, Inc. v. Moitie, 452 U. S. 394, 398-399 (1981); Parkl ane

Hosiery Co., Inc. v. Shore, 439 U S. 322, 326 (1979).

The doctrine of claimpreclusion prevents parties from

re-litigating issues which were, or could have been, raised in

SMoreover, if, out of an abundance of caution, the court
were to apply law of the case doctrine here, it would reach
t he same conclusions for the sane reasons di scussed
herei nafter regardi ng issue preclusion. No exceptions to the
doctrine apply here because (1) there was no substanti al
difference in evidence presented during the proceedi ngs on
remand, (2) there is no evidence that the Conm ssioner has
made a subsequent contrary decision regarding cal cul ati on of
the date | ast insured, and (3) the ALJ did not explain in what
way cal cul ation of the date last insured in the first decision
was cl early erroneous nor how continuing to apply the
al l egedly erroneous cal cul ati on would work a nani f est
injustice in this case.
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a prior suit. WIkes v. Wom ng Dept. of Enploynment Div. of

Labor Standards, 314 F.3d 501, 503-04 (10th Cir. 2002). Three
el ements are necessary to trigger claimpreclusion: (1) A
final judgment on the nerits in an earlier action;

(2) identity of parties or privies in the two suits; and

(3) identity of the cause of action in both suits. 1d. at

504. The Tenth Circuit has adopted the transactional approach
to determning identity of the cause of action. 1d. This
approach applies “with respect to all or any part of the
transaction, or series of connected transactions, out of which
the action arose.” |d. “‘Under [the transactional] approach,
a cause of action includes all clains or |egal theories of
recovery that arise fromthe same transaction, event, or
occurrence. All clains arising out of the transaction nust
therefore be presented in one suit or be barred from

subsequent litigation.”” 1d. (quoting Nwosun v. General MIlls

Rest., Inc., 124 F.3d 1255, 1257 (10th Cir. 1997)).

The court finds that claimpreclusion does not apply to
this case. This case satisfies the first two el enents of
claimpreclusion but not the third--identity of cause of
action. As previously discussed, a remand order pursuant to
sentence four of the Social Security Act is a final judgnent

on the nerits (the first elenent). The parties before the
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court are identical to those before the court in the first
judicial review (the second elenent). There is, however, no
identity of cause of action between this judicial review and
the first suit.

Perfunctory application of the transacti onal approach
m ght | ead one to believe that there is identity of cause of
action between this case and the first suit because both cases
i nvol ve consideration of plaintiff’s alleged disability within
t he nmeani ng of the Social Security Act during approxinmately
the sanme period of time. |In that sense, the cases involve the

same transaction or series of transactions. The deci si on of

t he Comm ssioner in each case involved issues surroundi ng

plaintiff’s disability allegations since March of 1979 and, as

such, involve a single transaction or series of transactions.
However, the cause of action for judicial review pursuant

to 8 405(g) is whether the Comm ssioner applied the correct

| egal standard and whet her the decision is supported by

substantial evidence in the record as a whole. The decision

being reviewed in the first suit was a decision issued on

March 5, 1996. The court determ ned whet her that decision

applied the correct |egal standard and was supported by
substantial evidence in the record. Here, the decision being

reviewed was issued by a different ALJ on Cctober 13, 2000 and
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the court must determ ne whether the October 13, 2000 deci sion

applied the correct |egal standard and is supported by
substantial evidence in the record. The clains and | egal
theories at issue in a judicial review action are directed at
t he decision, not at determ ning or weighing the facts. The
focus in a judicial review is on what the Comm ssioner did and
decided. Viewed in that light, the 1996 decision is a
separate transaction or occurrence fromthe 2000 deci sion.

It might nevertheless be argued that the decisions are a
series of transactions. Nevertheless, both 8 405(g) of the
Act and the remand order in the first suit contenplate at
| east the possibility of further review after the decision on
remand. |t would be anomal ous to use claimpreclusion to
prevent a claimcontenplated by both the statute and the
court. Finally, it was inpossible for the 2000 decision to be
considered by the district court in 1999, therefore, it cannot
be considered the sane transaction as the 1996 decision. For
t hese reasons the court finds no identity of cause of action
in judicial review of the two separate and distinct decisions,
and claimpreclusion will not be applied in this case.

4. | SSUE PRECLUSI ON APPLIES IN THI S CASE

Pursuant to the doctrine of issue preclusion or

“col | ateral estoppel,’ [w] hen an issue of ultimte fact has
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once been determned by a valid and final judgnent, that issue
cannot again be litigated between the sanme parties in any

future lawsuit.’” United States v. Botefuhr, 309 F.3d 1263,

1282 (10th Cir. 2002) (quoting Ashe v. Swenson, 397 U.S. 436,

443 (1970)). Four elenents are necessary to trigger issue

pr ecl usi on: (1) the issue previously decided is identical
with the one presented in the action in question, (2) the
prior action has been fully adjudicated on the nmerits, (3) the
party agai nst whomthe doctrine is invoked was a party, or in
privity with a party, to the prior adjudication, and (4) the
party agai nst whomthe doctrine is raised had a full and fair

opportunity to litigate the issue in the prior action.

Bot ef uhr, 309 F.3d at 1282 (quoting Dodge v. Cotter Corp., 203

F.3d 1190, 1197 (10th Cir. 2000)).

a. | dentical |ssue

“[O nce a court has decided an issue of fact or |aw
necessary to its judgnment, that decision may preclude
relitigation of the issue in a suit on a different cause of

action involving a party to the first case.” Spradling v.

City of Tulsa, 198 F.3d 1219, 1222 (10th Cir. 2000) (quoting

Allen v. McCurry, 449 U S. 90, 94 (1980)). In its remand

order in the first suit, the court construed the first

decision “as finding that the plaintiff could not performhis
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past relevant work prior to the expiration of his insured
status.” (R 223). The court held that it was the

“Comm ssioner’s ‘burden to show that [the] point at which

cl ai mnt becanme fully disabled was after . . . [March 31,
1985], not the claimant’s [burden] to show that that point
pre-dated . . . [March 31, 1985]."'” (R 223-24 (quoting Mller
v. Chater, 99 F.3d 972, 976 (10th Cir. 1996) (ellipses and
dates in the remand order)).

Thus, the court remanded the case “for further

proceedi ngs consistent with th[e remand] order.” (R 226
(enmphasi s added)). The court cautioned the Conm ssioner that
an absence or paucity of evidence nmay not be used to neet the
Comm ssi oner’s burden at step five. (R 224). The inference
to be drawn fromthese facts is that on remand the ALJ was to
make the step-five determ nation whether the Comm ssioner net
her burden to show that plaintiff was able to perform ot her
work activity existing in the national econony at any or all
times before March 31, 1985. |Issues regarding plaintiff’'s
date last insured, the onset date of plaintiff’s disability
under Title XVI, whether plaintiff met his step-four burden to
show that he is unable to perform his past rel evant work, and
whet her (on his date |ast insured) plaintiff had past rel evant

work within the neaning of the Act are issues which arose in
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the first suit. To the extent they arise in this suit (or
arose in the decision on remand), they are identical to issues
previously decided. The first elenent is net.

b. Fully Adjudicated on the Merits

An issue nmay be precluded only where the issue was fully

adj udi cated on the nerits. Murdock v. Ue Indian Tribe, 975

F.2d 683, 687 (10th Cir. 1992). *“Fully adjudicated on the
merits” applies to a determ nation that was necessary to the
judgnment in the prior adjudication. 1d. (citing Block v.
Commirs, 99 U. S. 686, 693 (1878) ("[A] judgnment of a court of
conpetent jurisdiction is [as between the parties or their
privies] everywhere concl usive evidence of every fact upon

which it nust necessarily have been founded.") (enphasis

added); Ins. Co. of NN. Am v. Norton, 716 F.2d 1112, 1115 (7th

Cir. 1983) (“It is axiomatic that a party will be precluded by
coll ateral estoppel fromrelying on an argunent only where the
determ nation as to the argunment relied on was essential to

the judgnment in a prior action.”); and Segal v. Am Tel. &

Tel. Co., 606 F.2d 842, 845 & n. 2 (9th Cir. 1979) (“For the
pur pose of issue preclusion (collateral estoppel)

relitigation of an issue presented and decided in a prior case
is not foreclosed if the decision of the issue was not

necessary to the judgnment . . .7")).
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The issues nmentioned above were necessary to the court’s
judgnment in the first suit. Had the court not decided, inits
review of the ALJ's step four determ nation, that plaintiff
had past relevant work which he was unable to perform at the
expiration of his insured status on March 31, 1985, it could
not have found that the analysis nust continue at step five
and that the burden shifted to the Comm ssioner to show that
plaintiff was able to perform other work before that date.
Therefore, the court finds that the follow ng i ssues were
fully adjudicated on the nerits in the prior case:

(1) plaintiff’s date last insured was March 31, 1985, (2) as
of March 31, 1985, plaintiff had past relevant work as that
termis defined under the Act and, (3) plaintiff met his
burden to establish that, before March 31, 1985, he was unable
to perform his past relevant work.

Whet her the onset date of plaintiff's disability is an
i ssue necessary to the judgnment in the first suit is a closer
question. The court in the first suit held that the timng of
plaintiff’s disability is dispositive of his claimfor
benefits. (R 221). The court quoted with favor that portion
of the first decision in which the ALJ found that “the
debilitating nature of [plaintiff’s] condition was present as

early as claimant’s protected filing date of January 4, 1994.”
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(R 222 (enphasis added)). The inplication of that quote is
that plaintiff was disabled within the nmeaning of the Act at

| east by January 4, 1994, but that plaintiff was |likely

di sabl ed at sone unspecified earlier date. O herw se there
woul d be no need to remand for consideration of step five at
any earlier date. The court also quoted the discussion in
which the ALJ found that plaintiff could not performhis past
rel evant work prior to January 4, 1994. |1d. The court

concl uded that the Comm ssioner had the burden to show t hat
plaintiff was able to perform other work before March 31, 1985
but that the ALJ had failed to decide that question. (R 223-
24). In this context, the remand order reveals that the court
agreed with the first decision that plaintiff was disabled, at

the |latest, by January 4, 1994 and remanded for consideration

whet her the Commi ssioner met her burden to prove that
plaintiff was able to performother work activities in the
nati onal econony at all relevant tinmes before March 31, 1985.
Id. The court finds that the first suit necessarily decided
that plaintiff was disabled within the meaning of the Act at

| east by January 4, 1994. The second elenment is net.

C. | dentical Party

The Comm ssioner, the party against whom plaintiff seeks

to invoke the doctrine of issue preclusion, was a party in the
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first suit. The third element is net.

d. Full and Fair Opportunity to Litigate

The court will find that a party has not had a full and
fair opportunity to litigate where “there is reason to doubt
the quality, extensiveness, or fairness of procedures foll owed

in prior litigation.” Phelps v. Hamlton, 122 F.3d 1309, 1322

(10th Cir. 1997) (quoting Mdntana v. United States, 440 U.S.

147, 164 n. 11 (1979)). Here, the Commi ssioner presents no
reason to doubt the procedures followed in the first suit.

The Comm ssioner m ght argue that she did not have the
opportunity to litigate the onset date of plaintiff’s
disability or plaintiff’s date |ast insured because those
findings were made in the first decision and plaintiff did not
object to themin his suit for judicial review. However, the
reason those issues were not contested in the first suit is
that the Comm ssioner accepted the findings and did not assert
jurisdiction to review the ALJ' s decision. That decision,

t herefore, becane the position of the Conm ssioner.

The Comm ssioner had a full and fair opportunity to
litigate those issues. Although the issues were not contested
in the first suit, they were, as discussed above, fully
adj udi cated on the nerits. Where the potential preclusive

effect of the previous decision is foreseeable, the fact that
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a party did not pursue her clains as aggressively as she night
have done wi |l not support a finding that she did not have a

full and fair opportunity to litigate. Matosantos Conmerci al

Corp. v. Applebee's Intern., Inc., 245 F.3d 1203, 1212 (10th

Cir. 2001). Therefore, the fourth elenment is net. The court
finds that the elenments of issue preclusion are net and wil|l

apply the doctrine in this case.

5. APPL| CATI ON OF | SSUE PRECLUSI ON TO THI S CASE

Because the doctrine of issue preclusion applies here,
t he Comm ssioner may not assert a finding contrary to those
findi ngs necessarily decided by the first court w thout an
intervening change in |egal conditions.

The doctrines of collateral estoppel and res
judicata . . . apply only in cases where controlling
facts and | aw remai n unchanged. Conmm ssioner V.
Sunnen, 333 U.S. 591, 599-600, 68 S. C. 715, 92 L.
Ed. 898 (1948). Consequently, res judicata and

coll ateral estoppel are inapplicable where, between
the first and second suits, an intervening change in
the law or nodification of significant facts create
new | egal conditions. [d.

Spradling v. City of Tulsa, 198 F.3d 1219, 1223 (10th Cir.

2000) (enphasis in original). The Conmm ssioner points to no
change in the facts or the law affecting this case which would
justify conclusions regarding the issues discussed above
different than those reached by the first court. The ALJ in

t he decision on remand canme to conclusions different than the
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remandi ng court but does not point to any change in the
controlling law or facts which required reaching those
concl usi ons.

In deciding to make a de novo decision the ALJ nmade the
foll owi ng anal ysi s:

In its Order of Remand, the United States District

Court for the District of Kansas did not restrict

itself to just the period from March 1, 1979 (the

al l eged disability onset date) to January 3, 1994

(the day prior to Judge Krunpe's established onset

date [in the first decision]). The Appeals Counci

vacated all of Judge Krunpe' s March 1996 deci sion,

not just the unfavorable part. Counsel submtted

addi ti onal nedi cal evidence as to both the period

prior to January 4, 1994 and since that date.

Accordi ngly, the undersigned will address the whol e

period from March 1, 1979 through the date of this

decision. This is a de novo deci sion.
(R 180-81). Although the ALJ nmentioned new evi dence on
remand, the court’s review of the decision reveals only three
references to evidence not presented before the first
decision. The three references are: Plaintiff’s conplaints
of left upper extremty nunmbness and decreased strength, and
di agnosis with a herniated disc in 1998. (R 183) (apparently
referring to R 302-04, 308-09).4 Plaintiff’s evaluation by a

chiropractor in January 1983 at which straight |eg raising was

“The court notes that the decision contains no citation
what soever to the nedical records. Nonetheless, the court has
made a search of the record and identified the apparent source
for each of the ALJ' s references to medi cal evidence.
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restricted without additional pain, and range of notion was
mldly limted. (R 184) (apparently referring to R 280).
And, the fact that, in March 1999, plaintiff told his
physi ci an that he was drinking a 12-pack of beer each evening
and was, therefore, refused neck surgery. 1d. (apparently
referring to R 312). Nowhere does the ALJ or the
Comm ssi oner explain how these additional facts constitute a
change in controlling law or facts sufficient to create new

| egal conditions and justify a refusal to apply the judgnent
of the court in the first suit.

In a footnote to his decision, the ALJ expl ained that the
date last insured found by the court in the first suit was
based upon the first decision’s “erroneous use of the ‘annual
reporting of earnings’ procedure for the period prior to
1978.” (R 180 n.1). Therefore, the ALJ found that
plaintiff’s date |ast insured is Decenmber 31, 1983. (R 180).
However, even accepting the ALJ' s assertion that the first
deci si on was erroneous, an erroneous |egal conclusion in the
first suit will not prevent application of issue preclusion
where there has been no intervening change in the |aw

Federated Dept. Stores, Inc. v. Mitie, 452 U.S. 394, 398

(1981); see also Goss v. Goss, 722 F.2d 599, 605 (10th Cir.

1983) (applying Mitie to collateral estoppel). Moreover, the
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ALJ did not show what cal culation was made in the first

deci sion, how that cal cul ati on was erroneously applied, what
the correct calculation is, and how that cal cul ation was
applied. In short, the assertion is also unrevi ewabl e.

The argunent that the Appeals Council vacated the first
deci sion and the regul ations provide for de novo review is
i kewi se unavailing with regard to issues decided by the court
in the first suit. The Appeals Council has authority to
vacate the Comm ssioner’s decision but it does not have
authority to vacate or nmodify the decision of the district
court. The Council acknow edge this fact when it vacated and
remanded the case “for further proceedings consistent with the
order of the court.” (R 227).

In her brief, the Comm ssioner did not cite to the
regul ati ons which she believes provide for de novo review
after a fourth sentence remand. However, the court’s review
of the regulations regardi ng court remand cases reveal s sone
support for the Conm ssioner’s argunent. The regul ations
provide that, in cases remanded by a federal court, the ALJ or
t he Appeal s Council may consider any issues relating to
plaintiff’s claim*®“whether or not they were raised in the

adm ni strative proceedings leading to the final decision in
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[plaintiff’s] case.” 20 C.F.R 88 404.983, 404.984(a),
416.1483, 416.1484(a) (2000).

The regul ati ons, however, do not have the effect of
vesting the Comm ssioner with power to ignore or nodify the
judgment of the district court. The Act provides that, “The
judgnment of the court shall be final except that it shall be
subject to review in the same manner as a judgnent in other
civil actions.” 42 U S.C. 8 405(g) (eighth sentence). The
Supreme Court has construed sentence eight to require that if
t he Comm ssioner does not appeal a sentence four remand she

may not di sobey the court’s remand order. Finkelstein, 496

U S. at 625-26.° Mreover, in pronulgating the regulations at
i ssue, the Comm ssioner acknow edged her responsibility to
conply with the court’s remand order: “Certain court remand
orders may specifically direct the [Comm ssioner] to consider
only a particular issue or to follow a procedure other than

t he procedures specified in these regulations. W may seek to
have such orders vacated or nodified. |If an order is not
vacated or nmodified, we will conply with it.” Federal d d-
Age, Survivors, and Disability Insurance; Supplenental

Security Income for the Aged, Blind, and Di sabl ed; Deci sions

The court does not here address the i ssue of whether the
regul ati ons may all ow de novo review after a sixth sentence
r emand.
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by Adm nistrative Law Judges in Cases Remanded by the Courts,
54 Fed. Reg. 37789, 37789 (Sept. 13, 1989). The Conmm ssi oner
did not appeal after the first suit nor seek to have the
remand order vacated or nodified. She may not now seek to
assert findings contrary to the judgnent in the first suit.
The basis of the ALJ's argunent that de novo reviewis
justified because the district court in the first suit did not
restrict itself to the period between March 1, 1979 and
January 4, 1994 is nystifying to the court. The court made a
judicial review of the first decision pursuant to 8 405(g) of
the Act. That decision determ ned plaintiff was not disabl ed
within the neaning of the Act despite his allegations of
disability since March 1, 1979, but that plaintiff becane
di sabled within the meaning of the Act on January 4, 1994.
(R 15). The decision covered the period until the date of
the decision. (R 18). The period from March 1, 1979 through
the date of the first decision was the period the court was
required to, and did, review. The fact that the court
considered the entire record and all of the evidence regarding
plaintiff’s alleged disability throughout the period supports
the decision to preclude re-litigation of the issues actually
decided. On remand, the ALJ and the Conm ssioner may not

nodi fy or ignore the court’s judgnent.
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The court, therefore, recommends that the district court
find that the follow ng issues were decided in the first suit
and may not now or on further remand be contested by the
Comm ssioner: (1) Plaintiff’s date |last insured was March 31,
1985. (2) As of March 31, 1985 plaintiff had past rel evant
work. (3) Plaintiff met his burden to establish that, before
March 31, 1985, he was unable to perform his past rel evant
work. And, (4) plaintiff was disabled for Title XVI purposes

within the neaning of the Act at |east by January 4, 1994.

B. The ALJ Erred at Step Two in Finding that Plaintiff

Had No Severe Inmpairnents Until February 12, 1988

Plaintiff argues that the ALJ erred in finding that
plaintiff had no severe inpairnments until February 12, 1988.
Plaintiff inplies that the ALJ refused to acknow edge
plaintiff’s inpairnents were severe because there are no
| aboratory findings to establish severity and argues that
medi cal evidence of spinal problens considered with evidence
of intent to performsurgery in February 1976 and

consi deration of surgery in February 1988 neet the de mnims

standard to show severity of inpairnents. The Conmm ssi oner
argues, as the ALJ found, that the record fails to reveal a
severe inpairnment or conbination of inmpairnments before

February 1988.

-37-



An i npairnment is not considered severe if it does not
significantly Iimt claimant’s ability to do basic work
activities such as wal king, standing, sitting, carrying,
under st andi ng sinple instructions, responding appropriately to
usual work situations, and dealing with changes in a routine
work setting. 20 C.F.R 88 404.1521, 416.921 (2001). The
Tenth Circuit has interpreted the regul ati ons and determ ned
that to establish a “severe” inpairnent at step two of the

sequential eval uation process, clainmnt nust nake only a “d

mnims” showing. Hinkle v. Apfel, 132 F.3d 1349, 1352 (10th
Cir. 1997). Clainmnt need only show that an inpairnment would
have nore than a mnimal effect on his ability to do basic
work activities. WIIlianms, 844 F.2d at 751. However, he mnust
show nore than the nere presence of a condition or ail nment.
Id. (citing Yuckert, 482 U.S. at 153). If an inpairnment’s
medi cal severity is so slight that it could not interfere with
or have a serious inpact on claimant’s ability to do basic
work activities, it could not prevent claimnt from engagi ng
in substantial work activity and will not be considered
severe. Hinkle, 132 F.3d at 1352.

Plaintiff’s argunent that nedical evidence of spinal
probl ems and consi deration for surgery prove that his

i npai rnents are severe is unavailing because the nmere presence
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of a condition is insufficient to establish that the condition
is a severe inpairnent. However, the first decision and the
first suit establish that plaintiff net his step four burden
to prove that he was unable to perform his past rel evant work
before March 31, 1985. A fortiori, in accordance with the
sequential eval uation process, he nust have had severe

i npai rnents before that date. Therefore, the Conmm ssioner may
not assert that plaintiff did not have severe inpairnment until
after that date.

Moreover, the ALJ in the decision on remand found that
plaintiff’s work activities between 1980 and 1987, giving
plaintiff the benefit of the doubt, were unsuccessful work
attempts. (R 181). The regul ations provide that the
Conmmi ssioner “wll generally consider work that you are forced
to stop after a short time because of your inpairment as an
unsuccessful work attenpt.” 20 C.F.R 8§ 404.1574 (2000).

Because the ALJ found that plaintiff’s work activities
wer e unsuccessful work attenpts, he necessarily found that
plaintiff stopped those work activities because of plaintiff’s
i npai rnments. See also, (R 181 (“Wth one exception, [the
work activities from 1980 - 1987] allegedly ended due to the
claimant’s | ow back pain.”)). If plaintiff’s inpairnments were

severe enough to force plaintiff to cease work activities,
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t hey have nore than a mniml effect on plaintiff’s ability to

do basic work activities and, hence, neet the de mnims

standard to be classified as “severe inpairments.” Further,
the record reveals without contradiction that plaintiff also
quit jobs in 1978 and 1979 due to pain. (R 98, 298).
Therefore, the court finds that plaintiff’s inpairnments were
“severe” within the meaning of the regulations throughout the
rel evant tinme period since March 1, 1979.

C. The ALJ Applied the Correct Legal Standard to Hi s

Credibility Determ nation, But the Determ nation
Must Be Reconsi dered on Remand

Plaintiff clainms that the ALJ applied the incorrect |egal
standard in making his credibility determ nation and that the
evidence in the record does not support the determ nation.
The court will first consider the [ egal standard applied.

1. THE ALJ APPLI ED THE CORRECT LEGAL STANDARD TO
HI' S CREDI BI LI TY DETERM NATI ON

Plaintiff clainms the ALJ applied a nore stringent | egal
standard than required at phase two of the Luna analysis and
erred in considering factors relating to credibility.
Plaintiff clainms the ALJ failed to consider the credibility
factors required by Luna and considered factors not approved
by the Tenth Circuit. Specifically, plaintiff clains the ALJ
consi dered the inproper factors “lack of alleged support in
medi cal records, reports from exam ni ng physicians and a
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tendency to exaggerate.” (Pl. Br., 26). The Conm ssi oner
argues that the credibility analysis was performed in
accordance with the regul ations and the requirenents of Luna.

a. St andard Regarding Credibility
Det er mi nati on

The Tenth Circuit has explained the analysis for
consi dering subjective testinmony regarding synptons. Thonpson

v. Sullivan, 987 F.2d 1482, 1488 (10th Cir. 1993) (dealing

specifically with pain).

A claimant's subjective allegation of pain is not
sufficient in itself to establish disability.

Gatson v. Bowen, 838 F.2d 442, 447 (10th Cir. 1988).
Before the ALJ need even consi der any subjective

evi dence of pain, the claimnt nmust first prove by
obj ective medi cal evidence the existence of a pain-
produci ng i npairment, Luna v. Bowen, 834 F.2d 161,
163 (10th Cir. 1987) (citing Frey [v. Bowen], 816
F.2d [508,] 515 [(10th Cir. 1987)]; Nieto v.
Heckler, 750 F.2d 59 (10th Cir. 1984)), that could
reasonably be expected to produce the all eged

di sabling pain. Luna, 834 F.2d at 163; 42 U S.C.

§ 423(d)(5)(A). This court has stated: The
framework for the proper analysis of Claimnt's

evi dence of pain is set out in Luna v. Bowen, 834
F.2d 161 (10th Cir. 1987). W nust consider (1)
whet her Cl ai mant established a pai n-producing

i npai rment by objective nedical evidence; (2) if so,
whet her there is a “loose nexus” between the proven
i npai rment and the Clainmant's subjective allegations
of pain; and (3) if so, whether, considering all the
evi dence, both objective and subjective, Claimnt's
pain is in fact disabling. Miusgrave v. Sullivan,
966 F.2d 1371, 1375-76 (10th Cir. 1992) (citing
Luna, 834 F.2d at 163-64).

Thonpson, 987 F.2d at 1488.
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I n evaluating synptons, the court has recogni zed a non-
exhaustive list of factors which should be considered. Luna,
834 F.2d at 165-66; see also 20 C.F.R 8§ 404.1529(c)(3),
416.929(c)(3) (2001). These factors include:

the |l evels of medication and their effectiveness,

t he extensiveness of the attenpts (nedical or
nonmedical) to obtain relief, the frequency of

medi cal contacts, the nature of daily activities,
subj ective nmeasures of credibility that are
peculiarly within the judgnment of the ALJ, the
notivation of and rel ationship between the clai mant
and other wi tnesses, and the consistency or
conpatibility of nonnedical testinmony with objective
medi cal evi dence.

Kepler v. Chater, 68 F.3d 387, 391 (10th Cir. 1995) (quoting

Thonpson, 987 F.2d at 1489.

An ALJ' s credibility determ nations are generally treated

as binding on review. Talley v. Sullivan, 908 F.2d 585, 587
(10th Cir. 1990). “Credibility determ nations are peculiarly

t he province of the finder of fact.” Diaz v. Sec’'y of Health

& Human Serv., 898 F.2d 774, 777 (10th Cir. 1990). Therefore,

in reviewing the ALJ's credibility determ nations, the court
will usually “defer to the ALJ as trier of fact, the
i ndi vidual optimally positioned to observe and assess w tness

credibility.” Casias v. Sec’y of Health & Human Serv., 933

F.2d 799, 801 (10th Cir. 1991). However, “[f]indings as to
credibility should be closely and affirmatively linked to
substanti al evidence and not just a conclusion in the guise of
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findings.” Huston v. Bowen, 838 F.2d 1125, 1133 (10th Cir.
1988).

b. The ALJ’'s Analysis in the Decision on
Renmand

The deci sion on remand does not follow the pattern to
whi ch the court has beconme accustoned in disability decisions
pursuant to the Act. Therefore, the court has scrutinized the
decision in an effort to ensure that no explanation or finding
of the ALJ is overlooked nerely because it was not | ocated
where the court expected to find it. The ALJ discussed the
standard to be applied in a step-two “severity” determ nation
early in the decision (R 181-82), but reached his step-two
concl usions nmuch later. (R 188).

In the intervening portion of the decision, the ALJ
di scussed plaintiff’s allegations of disabling symptons (R
181-82), the legal standard for credibility determ nation, the
factors used to evaluate credibility (R 182), a summary of
t he nedi cal evidence (R 182-83), |aboratory findings,
clinical signs (R 183-84), and plaintiff’s nmental status (R
184-85). The ALJ stated approximately ei ghteen distinct
reasons for discounting the credibility of plaintiff’s
al |l egations of disabling synptons interm xed with a di scussion
of the weight given to nmedical source opinions. (R 185-88).
He concluded that the testinony of both plaintiff and his wife
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as to synptons of disabling severity is not credible. (R
188). Based upon his analysis of the evidence, the ALJ then
concluded that plaintiff’s inpairments were “severe” after
February 11, 1988 but not before.

The ALJ related plaintiff’s testinmony of | ow back pain
whi ch radi ates down his |l egs and produces limtations in
sitting, standing, and wal king. (R 182). The ALJ
acknow edged that plaintiff has spinal inpairnments and
i npai rment of his |left shoulder. (R 188). |In stating the
standard applicable to his credibility determ nation, the ALJ
cited to Luna and stated that he nmust consider “all synptons,”
“obj ective nmedi cal evidence and ot her evidence,” and “nedi cal
opinions.” (R 182). The ALJ summari zed the evidence in the
record including the testinmony of plaintiff and his wife. (R
182- 88) .

C. Analysis

Al t hough the ALJ did not specifically lay out the three-
phase analysis required by Luna, a fair reading of the opinion
reveals that he nmade the analysis. As nentioned above, he
found that plaintiff has established pain-producing
i npai rments by medi cal evidence, he found a “l oose nexus”
bet ween the inpairnments and the all egations of pain, and,

therefore, he evaluated all of the evidence to determ ne
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whet her plaintiff’s allegations were credible. That is the
Luna analysis and the court will not require nore.

The thrust of plaintiff’s argunent is that the ALJ did
not do a factor-by-factor analysis of the credibility factors
required by the regulations and Luna and that he consi dered
factors other than those “approved” by the Tenth Circuit. In
the first place, as the court said in Luna, “no such |list can
be exhaustive.” Luna, 834 F.2d at 166. Therefore, the ALJ’'s
use of other factors is not prohibited so long as the factors
used are probative of the credibility of plaintiff’s
al l egations. The three factors objected to by plaintiff are
factors which m ght properly indicate that plaintiff’s
al l egations are not credible: |ack of support in medical
records, reports of exam ning physicians, and a tendency to
exagger at e.

Plaintiff also inplies that the ALJ did not consider
factors which appear in the regulations and in case law in
evaluating plaintiff’s credibility. Although plaintiff |isted
a nunber of factors, he does not state which factors were not
consi dered and he did not explain how evidence in the record
woul d support the use of those factors. The court’s review of
t he decision and the record reveals that the ALJ consi dered

many of the regulatory factors and that the factors relied

- 45-



upon by the ALJ relate to evaluation of the credibility of
plaintiff’'s allegations. The court finds, therefore, that the
ALJ applied the correct legal standard to his credibility

determ nati on.
2. THE ALJ’ S CREDI Bl LI TY DETERM NATI ON MJUST BE
REMANDED | N LI GHT OF HI S ERRONEOUS FI NDI NG THAT
PLAI NTI FF* S | MPAI RVENTS WERE NOT SEVERE BEFORE
FEBRUARY 12, 1988
If plaintiff’s inpairnents were not severe before
February 12, 1988, then his testinony that his synptons were
of disabling severity before that date cannot be credible.
The court found, contrary to the ALJ's finding, that
plaintiff’s inpairnments were severe at all relevant tines
since March 1, 1979. Therefore, remand is necessary for the
ALJ to consider the credibility of plaintiff’s allegations in
light of the severity of plaintiff’s inpairnments.

Al t hough the court perceives that nmuch of the ALJ' s
argument and analysis regarding plaintiff’s credibility is
appropriate, the court is concerned that the ALJ inproperly
consi dered portions of the nmedical evidence. In the decision
on remand, the ALJ inplied that plaintiff’s allegations are
i ncredi bl e because certain nedical records do not record
certain of plaintiff’s conplaints. Yet there is no nedical
evi dence or expert testinony that plaintiff’'s conplaints, if

true, would necessarily be recorded in those records.
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For example, the ALJ nade the following statement in the
deci si on on remand:

VWhen being treated for a | eft shoulder injury in

1983, during a 1984 consultative exam nation by

Joseph W Huston, M D., and when being treated for

back pain in 1988, the clai mant made no nention of a

ri ght hand condition and no right upper extremty

abnormalities were recorded. During an April 30,

1994 consul tative exam nation by John Chanberli n,

M D., there were no right hand conpl ai nts.
(R 182).

The “left shoulder injury in 1983” was a broken clavicle.
The records do not reveal that any questions regardi ng any
ot her conplaints were asked at that time (R 89, 129-30), and
there is no nedical evidence fromwhich one could infer that
plaintiff should have nentioned a right hand condition or
ri ght upper extremty abnormality when being treated for a
broken clavicle. In his report of the 1984 consultative
exam nation, Dr. Huston noted that plaintiff “is being seen
t oday concerning chronic conplaints of his |ower back.” (R
152). Although the physician does nention other nedical
probl ens, such as a scar and a prom nence over the right
tibial tubercle, these seemto be observations of obvious
physi cal conditions. (R 153). There is no indication the
physi ci an asked about plaintiff’'s other conplaints and no
medi cal evidence from which one mght infer plaintiff should

have mentioned themin the circunstances. |In 1988, plaintiff
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was treated for back pain conplaints (R 85-88, 125-26), but
there is no indication the physicians asked about plaintiff’s
ot her conpl aints and no nedi cal evidence from which one night
infer that plaintiff should have volunteered them

The report of plaintiff’s 1994 consultative exanm nation
reveal s that Dr. Chanberlin sought a nedical history from
plaintiff. (R 80-83). The report indicates that plaintiff’s
chief conplaints are “Back and arthritis,” and that other past
nmedi cal history is “noncontributory.” (R 80). One m ght
properly infer that plaintiff did not report any right hand
conplaints to Dr. Chanmberlin and that he would have done so if
the synptons were of disabling severity.

As this exanple indicates, in two sentences of the
deci sion, the ALJ nmade four statenents, all literally true,
but only one of which |eads to the inference which the ALJ
seens to have reached.

I n the sane paragraph from which the court quoted above,
the ALJ stated, “During an October 18, 1994 consultative
exam nation by Sharon L. MKinney, D.O., the claimnt made no
conplaints as to his upper right extremty.” (R 182). Wile
this statenment is also literally true, it does not reveal Dr.
McKi nney’ s statenent that plaintiff “was not able to give a

very coherent history but |I think I have nost of it.” (R

- 48-



77). Moreover, Dr. MKinney's report reveals that plaintiff’s
grip and pinch strength are both I ess on the left than on the
right. Dr. MKinney s report m ght thus be viewed as
supporting the inference that there is an inpairnment in
plaintiff’s right upper extremty.

On pages four through six of the decision (R 182-84),
there are six additional instances where the ALJ stated that
plaintiff failed to express certain synptons when being
treated for conplaints relating to other synptons. While each
statenent is literally true, in none of the record to which
the ALJ refers is there any indication the physician asked
about plaintiff’s other conplaints. Nor is there nmedical
evidence in the record fromwhich one mght infer plaintiff
shoul d have voluntarily nentioned the other synptons in the
circumst ances presented. The court is left with the distinct
i npression that the ALJ was forcing the evidence farther than
it will go. On remand, the ALJ may not draw i nferences which
are unsupported in the record. The ALJ may not inperm ssibly
i gnore the evidence as a whole while choosing to abstract

pi eces of evidence favorable to his position. O Connor V.

Shal ala, 873 F. Supp. 1482, 1491 (D. Kan. 1995); Jones V.

Sullivan, 804 F. Supp. 1398, 1406 (D. Kan. 1992); Claassen V.

Heckl er, 600 F. Supp. 1507, 1511 (D. Kan. 1985).
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Plaintiff also conplains that the ALJ inproperly
evaluated the credibility of his wife's testinony. The ALJ
appears to have applied nuch of his analysis regarding
plaintiff’'s testinony to that of plaintiff's wife. Because he
must re-evaluate plaintiff’s testinony on remand, the ALJ nust
al so re-evaluate his consideration of plaintiff’s wife's

testi nmony.

D._ Renni ni ng | ssues

Plaintiff clainms that the ALJ inproperly evaluated the
medi cal source opinions and propounded an i nproper
hypot heti cal question to the vocational expert. Although the
court is inclined to agree with the ALJ' s analysis of the
medi cal source opinions, the opinions should be considered on
remand in light of the court’s findings regarding the severity
of plaintiff’s inpairments. The hypothetical question will no
doubt be affected by this court’s order and the further
findings of the Commi ssioner on remand. Therefore, it is
i nappropriate for the court, in the first instance, to
eval uate or propose hypothetical questions at this tine.

| T I S THEREFORE RECOMMENDED t hat the district court find
that the follow ng issues were decided in the first suit and
that the Comm ssioner is precluded from asserting otherw se:

(1) Plaintiff’s date last insured was March 31, 1985. (2) As
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of March 31, 1985 plaintiff had past rel evant work

(3) Plaintiff nmet his burden to establish that, before March
31, 1985, he was unable to perform his past rel evant work.
And, (4) plaintiff was disabled for Title XVI purposes within
t he neaning of the Act at | east by January 4, 1994.

| T IS FURTHER RECOMVENDED t hat this case be remanded

pursuant to the fourth sentence of 42 U.S.C. 8 405(g) for
further proceedi ngs consistent with this Recomendati on and
Report to nmake the step five determ nation whether, between
March 1, 1979 and March 31, 1985, plaintiff was able to
perform other work existing in significant nunbers in the
| ocal or national econom es.

Copies of this recomendati on and report shall be mailed
to counsel of record for the parties. Pursuant to 28 U S.C.
8 636(b)(1), Fed. R Civ. P. 72(b), and D. Kan. Rule 72.1.4,
the parties may serve and file witten objections to this
recommendation within ten days after being served with a copy.

Dated this 27th day of March 2003, at Wchita, Kansas.

S/ John Thomas Rei d

JOHN THOMAS REI D
United States Magi strate Judge
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