IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,
Plantiff,
V. No. 06-10017-01-WEB

ALMARIO D. SMITH,

Defendant.
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M emorandum and Order

This matter came before the court on June 6 and 7, 2006, upon defendant’s oral mations for a
psychologica evauation and for a migtrid. The court oraly granted the motions on June 7, 2006. This
written memorandum will supplement the court’s ord ruling.

On the morning of June 6, 2006, this matter proceeded to trid before a jury on the 6-count
superseding indictment againg the defendant. A jury was sdlected and sworn to try the cause, and the
Government began its presentation of evidence. In the afternoon of June 6", defense counsd Kiehl
Rathbun informed the court he had concerns about the defendant’ s mental competence to stand trid. The
court subsequently conducted a hearing on the issue, during which Mr. Rathbun represented that the
defendant suffered a head wound in the course of being arrested in this case and he has been diagnosed
with post-traumatic stress disorder as a result of the incident. He stated that the defendant has been
prescribed strong medicationto hdp hmdeep and eat. Hea so represented that he had noticed significant

changes in the defendant’ s recent behavior, and that the defendant had claimed (and appeared to him to



be) unable to remember sgnificant portions of the testimony presented incourt that day and inthe previous
day’ ssuppressionhearing. Defense counsd dso ated that the defendant’ sfamily, who had been present
in the courtroom during the proceedings, informed him the defendant appeared to them to be disoriented
and that he had fdlen adeep severd timesduring the trid. At the court’ s request, a deputy United States
Marshd contacted the jall where the defendant has been hdd and requested a report concerning the
defendant’s medications. At that time, the jal’s medica personnd expressed concerns to the Marsha
about the defendant’ smenta competence. Also, thereport from thejail and the other information provided
to the court indicated that the defendant was currently taking rather Sgnificant medications that could affect
his mentd competence. A nurse practitioner from the jal appeared at the hearing on June 7, 2006, and
confirmed that the defendant was being treated and prescribed medication for post-traumatic stress
disorder, and she provided information about Sde-effects from such medication. Based on this and the
other information provided, defense counsel moved for a mental evauation of the defendant and amidrid.
The United States did not join in these requests, although it did not oppose them.

Section4241 of Title 18 of the United States Code providesinpart that amotionto determine the
menta competence of the defendant may be made a any time during the prosecution prior to sentencing,
and that the court shdl grant such a motion “if there is reasonable cause to believe the defendant may
presently be suffering fromamental disease or defect rendering hmmentaly incompetent to the extent that
he is unable to understand the nature and consequences of the proceedings againg himor to assst properly
in his defense.”  Given the uncontroverted nature of the information provided to the court -- including
information from multiple sources -- the court found reasonable cause to believe the defendant may be

auffering fromamentd defect that rendered hmunable to properly assst inhisdefense. Assuch, the court



announced it would grant the defendant’ s motion for a menta evauation.

Given the nature of a such an evauation -- which ordinarily takes severa months to complete --
it was not practical to Smply take a recess while the issue was determined. Under the circumstances, the
court had no red dternative but to grant the defendant’s motion for a midrid.  The court noted that the
defendant had requested the midtrid, and there was no evidence that the United States was in any way
respongble for the migtria. Under such circumstances, the Double Jeopardy Clause would not preclude
asubsequent jury tria on the superseding indictment if the defendant is determined to be competent to stand
trid. SeeFeatherstonv. Mitchell, 418 F.2d 582 (5™ Cir. 1969) (holding there was no double jeopardy
violation after amidrid was declared to dlowamentd evduation). See also United States v. Coleman,
981 F.2d 1252 (4™ Cir. 1992).

Conclusion.

Defendant’ s oral motions for a psychiatric evauation and for migtrid are GRANTED. IT ISSO

ORDERED this_16" Day of June, 2006, at Wichita, Ks.

SWedey E. Brown
Wedey E. Brown
U.S. Senior Digtrict Judge




