N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

TONY W WALKER

Plaintiff,
ClVIL ACTI ON

No. 05-4094-JAR-JTR

JO ANNE B. BARNHART,
Conmmi ssi oner of Social Security,

Def endant .
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REPORT AND RECOMVENDATI ON

Plaintiff seeks review of a final decision of the
Comm ssi oner of Social Security (hereinafter Comm ssioner)
denying disability insurance benefits under sections 216(i)
and 223 of the Social Security Act. 42 U. S.C. 88 416(i) and
423 (hereinafter the Act). The matter has been referred to
this court for a report and recommendation. The court
recommends the Comm ssioner’s decision be REVERSED and the
case be REMANDED pursuant to the fourth sentence of 42 U S.C
8 405(g) for further proceedings in accordance with this
opi ni on.

| . Backgr ound



Plaintiff’s application for disability insurance benefits
was denied initially and upon reconsideration, and plaintiff
requested a hearing before an Adm nistrative Law Judge (ALJ).
(R 14, 50, 51, 62). On Dec. 29, 2004, a hearing was held at
which plaintiff was represented by counsel. (R 14, 353-87).
At the hearing, testinony was taken fromplaintiff,
plaintiff’s nother, and a vocational expert. (R 14, 353,
352) .

The ALJ filed a decision on Feb. 16, 2005 in which he
found plaintiff has the residual functional capacity (RFC) to
perform his past relevant work as a gate tender and is,

t herefore, not disabled within the neaning of the Act. (R
14-31). Plaintiff sought and was denied review by the Appeal s
Counci |, and consequently, the ALJ's decision is the final
deci si on of the Conm ssioner. (R 6-8, 350-52); Threet v.
Barnhart, 353 F.3d 1185, 1187 (10th Cir. 2003). Plaintiff now
seeks judicial review

1. Legal Standard

The court’s review is guided by the Act. 42 U S.C
8 405(g). Section 405(g) provides, “The findings of the
Comm ssioner as to any fact, if supported by substanti al
evi dence, shall be conclusive.” The court nust determ ne

whet her the factual findings are supported by substanti al
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evidence in the record and whether the ALJ applied the correct

| egal standard. White v. Barnhart, 287 F.3d 903, 905 (10th

Cir. 2001). Substantial evidence is nore than a scintilla,
but | ess than a preponderance, it is such evidence as a
reasonabl e m nd m ght accept to support a conclusion. Gossett
v. Bowen, 862 F.2d 802, 804 (10th Cir. 1988). The court may
“nei ther rewei gh the evidence nor substitute [it’s] judgnent
for that of the agency.” Wite, 287 F.3d at 905 (quoting

Casias v. Sec’'y of Health & Human Serv., 933 F.2d 799, 800

(10th Cir. 1991)). The determ nation of whether substanti al
evi dence supports the Conm ssioner’s decision, however, is not
sinply a quantitative exercise, for evidence is not
substantial if it is overwhel ned by other evidence or if it
constitutes nere conclusion. Gossett, 862 F.2d at 804-05; Ray
v. Bowen, 865 F.2d 222, 224 (10th Cir. 1989).

An individual is under a disability only if that
i ndi vi dual can establish that he has a physical or nental
i npai rment which prevents himfrom engagi ng in substanti al
gai nful activity and is expected to result in death or to | ast
for a continuous period of at |east twelve nonths. Barnhart
v. Walton, 535 U. S. 212, 217-22 (2002); 42 U.S.C. 8§ 423. The
claimant’s inpairments nmust be of such severity that he is not

only unable to perform his past relevant work, but cannot,

- 3-



consi dering his age, education, and work experience, engage in
ot her substantial gainful work existing in the national
econony. 42 U.S.C. § 423.

The Comm ssioner has established a five-step sequenti al
process to evaluate whether a claimnt is disabled. 20 C. F.R

8§ 404. 1520 (2004); Allen v. Barnhart, 357 F.3d 1140, 1142

(10th Cir. 2004); Ray, 865 F.2d at 224. “If a determ nation
can be nmade at any of the steps that a claimant is or is not

di sabl ed, eval uati on under a subsequent step is not

necessary.” WlIllianms v. Bowen, 844 F.2d 748, 750 (10th Cir.
1988).

In the first three steps, the Conm ssioner detern nes
whet her cl ai mant has engaged in substantial gainful activity
since the all eged onset, whether he has severe inpairnents,
and whet her the severity of his inpairments nmeets or equals
the Listing of Inmpairments (20 C.F. R, Pt. 404, Subpt. P, App.
1). 1d. at 750-51. The Conm ssi oner next assesses claimnt’s
RFC. 20 C.F.R 8§ 416.920. This assessnment is used at both
step four and step five of the evaluation process. |d.

After assessing claimnt’s RFC, the Comm ssioner
eval uates steps four and five--whether the clainmnt can
perform his past relevant work, and whether he is able to

performother work in the national econony. WIIlians, 844
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F.2d at 751. In steps one through four the burden is on
plaintiff to prove a disability preventing performance of past

rel evant work. Dikeman v. Halter, 245 F.3d 1182, 1184 (10th

Cir. 2001); WIllians, 844 F.2d at 751 n.2. At step five, the
burden shifts to the Conm ssioner to show other jobs in the

nati onal econony within plaintiff's capacity. [|d.; Haddock v.

Apfel, 196 F.3d 1084, 1088 (10th Cir. 1999).

Plaintiff clains the ALJ's nental RFC assessment is
unsupported by substantial evidence in the record in that the
ALJ failed to properly evaluate the nedical opinions regarding
plaintiff’s nental inpairments, and failed to provide a
narrative di scussion expl aining how inconsi stenci es and
anbiguities in the nedical opinions were resolved, and
descri bing how the evidence supports the conclusions reached.
(PI. Br., 15-16, 21-23). Plaintiff does not contest the
ALJ’ s physical RFC assessment. The Comm ssioner argues that
the ALJ properly evaluated the nedical opinions and adequately
expl ai ned the nmental RFC assessnment. (Conmmir Br., 5-7). The
court agrees with plaintiff that the ALJ did not properly
eval uate the medi cal opinions, explain how the inconsistencies
were resol ved, and describe how the evidence supports the

concl usi ons reached.

L1, Anal ysi s



The regul ations define “medical opinions” as “statenents
from physi ci ans and psychol ogi sts or other acceptabl e nedical
sources that reflect judgnents about the nature and severity
of [claimant’s] inpairment(s), including [clainmnt’s]
synptons, di agnosis and prognosis, what [clainmant] can still
do despite inpairnment(s), and [claimnt’s] physical or nental
restrictions.” 20 C.F.R 8 404.1527(a)(2). The record here
contai ns nedical opinions froma treating physician, Dr.
Goering (R 288-89), two consultative exam ning psychol ogi sts,
Dr. Ohlde (R 300-08) and Dr. MKenna (R 244-50), and two
st ate agency psychol ogi sts who reviewed the record during the
initial and reconsideration reviews. (R 274-87).

As the ALJ found, Dr. Goering, plaintiff’s treating
physician, is an internist and the record reveals he treated
plaintiff only four tinmes, once in Feb., 2003, and once each
nmonth in Dec. 2003, and Jan. and Feb. 2004. (R 26) see also
(R 232-33) (2/12/03); (R 230-31) (12/30/03); (R 220-21)
(1/13/04); (R 318) (2/27/04). At plaintiff’s second visit in
Dec., 2003, Dr. Goering conpleted a “Medical Source Statenment
- Mental” in which he evaluated plaintiff in twenty nental
abilities. (R 287-88). The physician found plaintiff is
“moderately limted” (“conpatible with sone, but not all,

useful functioning) in nine abilities, and “markedly limted”
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(“resulting in limtations that seriously interfere with the
ability to function normally”) in four abilities. 1d. The
ALJ di scounted Dr. Goering’s opinion because Dr. Goering is
not a mental health practitioner, his opinion was forned at
plaintiff’s second visit and after a ten-nonth gap between
visits, the opinion is not based on objective testing or
document ed observati ons, the opinion is not supported by Dr.
Goering’s record or that of nental health sources, and the
“assessnent appeared entirely upon the claimant’s report.”
(R 27). The ALJ did not give Dr. Goering’ s opinion either
controlling or substantial weight. [d.

As the Conm ssioner noted in her brief, plaintiff has
made no specific argunments regarding the ALJ's eval uati on of
Dr. Goering s opinion. Plaintiff summarized the ALJ's
findings with regard to Dr. Goering’s opinion and argued t hat
the ALJ's RFC assessnent is not supported by substanti al
evidence in the record, but plaintiff does not point to any
evi dence contrary to the reasons given by the ALJ for
di scounting Dr. Goering’s opinion.

Mor eover, the ALJ s reasons are supported by substanti al
evidence in the record. Dr. Goering formed his opinion
regarding plaintiff’'s mental restrictions on only his second

visit with plaintiff, and that was ten nonths after the first
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visit. (R 232-33, 230-31, 288-89). Dr. Goering is a
specialist in internal medicine, not a nental health
specialist. (R 293). The record contains no evidence of
obj ective testing given or ordered by Dr. Goering regarding
plaintiff’s nental condition. And, neither Dr. Goering’s
treat ment notes nor those of mental health sources reveal
mental limtations as severe as those opined by Dr. Goering.
The court finds no error in the ALJ's decision to discount the
opi nion of Dr. Goering.

The ALJ decided that the state agency psychol ogi sts’
“opi nion that the clai mant does not have a severe nental
di sorder (exhibit 9F) [would not be] adopted as it is not
consistent with the evidence showing mld to noderate
[imtations in nmental functioning.” (R 28-29) (citing (R
274-87)). Plaintiff did not specifically object to this
finding, but noted that “the state agency doctors indicated
that Plaintiff has up to noderate limtations in maintaining
social functioning. (PlI. Br., 18) (citing (R 284)).
Plaintiff’s comment is based upon the fact that the
Psychi atric Review Techni que Form (PRTF) conpleted by the
state physicians has both the “M1d” and the “Moderate” bl ocks

checked regarding the “Degree of Limtation” resulting from



plaintiff’s “Difficulties in Muintaining Social Functioning.”
(R 284).

The regul ations provide that a nental inpairment will be
consi dered “not severe” only if, in applying the psychiatric
review techni que, the degree of limtation in the functional
areas of “activities of daily living,” “maintaining social
functioning,” and “ maintaining concentration, persistence, or
pace” are rated as “none” or “mld,” and the nunber of
repeat ed epi sodes of deconpensation is “none.” 20 C. F.R
8 404. 1520a(d)(1). Thus, the fact that both “MId” and
“Moderate” degrees of difficulty are checked with regard to
“mai ntai ning social functioning,” creates an anbiguity whether
the consultants determned plaintiff’s mental inpairnents are
not severe. The “Consultant’s Notes,” however, clarify the
anmbiguity: “[Clainmnt’s] social functioning appears to be
mldly inmpaired. He reported to Dr. MKenna that he wants to
wi t hdraw but has no difficulty getting along with others
unl ess he has been drinking. His famly reports that he gets
upset easily but his enployer reported he had no difficulty
interacting with others on the job. . . . The claimant’s
i npai rnents are consi dered non-severe.” (R 286). Further,
in the “Medical Summary” of the PRTF, the block has been

checked indicating “lnpairment(s) Not Severe.” (R 274).
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Thus, the substantial evidence in the record supports the
ALJ’ s understandi ng that the state agency consultants found
plaintiff’s nental inpairments not severe. Moreover, his
determ nation to reject the opinion because it is inconsistent
with record evidence is also supported by substantial evidence
in the record.

Plaintiff’s argunents primarily concern alleged errors in
eval uating the nmedi cal opinions of the psychol ogi sts who
perfornmed consultative exam nations of plaintiff, Drs. MKenna
and Onhlde. (Pl. Br., 21-22). The ALJ summarized Dr.
McKenna' s opinion that plaintiff: has average intellectua
functioning; has the ability to understand and follow sinple
and conplex witten and oral instructions; has no difficulties
in activities of daily living; has limted ability to adjust
and be adept at various work and social situations; has
adequate attention, concentration and persistence; and has
“coherent thinking, adequate social conprehension, and
j udgnment, appropriate enotional state, and adequate math

skills.” (R 28). He found that Dr. MKenna assigned a GAF!

1A GAF score represents “the clinician’s judgment of the
i ndi vidual’s overall |evel of functioning.” Am Psychiatric
Ass’ n, Diagnostic and Statistical Manual of Mental Disorders
(DSM1V) 30 (4th ed. 1994). The GAF Scal e ranges from 100
(superior functioning) to 1 (persistent danger of severely
hurting self or others, persistent inability to maintain
m ni mal personal hygi ene, or serious suicidal act with clear
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score of “60" indicating noderate, but alnost mld,
l[limtations. 1d. The ALJ gave Dr. MKenna’s opinion
substantial wei ght because: (1) The opinion is well-supported
by medically acceptabl e diagnostic techniques. (2) It is

wel | -supported by Dr. MKenna' s trained observation. (3) It
is well-reasoned. (4) It is consistent with other nental
health source findings. (5) It is consistent with plaintiff’s
earlier job performance. And, (6) it is consistent with
plaintiff’s daily activities. (R 28).

The ALJ summari zed the findings of Dr. Ohlde s nental
status evaluation, that plaintiff: can respond to and
under st and questions and instructions; can carry out sinple
instructions; can persist in assessnent tasks; can exhibit
adequate concentration, nenory, attention, and social skills;
was able to adapt to the interview, and woul d have no nore
than mld to noderate difficulty sustaining concentration and
attention in other settings. (R 28) (citing Ex. 19F/ 141 (R

303)).2 The ALJ also summarized Dr. Ohlde’'s “assessnent.”

expectation of death). [d. at 32. GAF is an objective
classification system providing evidence of a degree of nental
inpairnment. Birnell v. Apfel, 45 F. Supp. 2d 826, 835-36 (D
Kan. 1999) (citing Schm dt v. Callahan, 995 F. Supp. 869, 886,
n.13 (N.D. Ill. 1998)).

°The findings attributed to Dr. Ohlde at this point in the
deci sion and referred to el sewhere in the decision as Dr.
Ohl de’s “objective findings” are the opinions contained in the
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Id. (citing Ex. 19F/139-40 (R 304-05)). He noted that Dr
Ohl de assessed plaintiff with: fair to poor ability to deal
with work stresses; and fair to adequate ability to perform
nost work tasks. 1d.

The ALJ expl ai ned the wei ght given Dr. Ohlde s opinions:

Dr. Ohlde is not a treating source and his opinion
is not entitled to controlling weight. He admtted
that his assessnent® was based upon MWl patterns and
tendenci es rather than his objective findings. The
under si gned has adopted Dr. Ohlde's objective
findings, but finds that MWI results, while useful
as an indication of the validity of the claimnt’s
reports, are not a sufficient basis for a residual
functional capacity. The residual functional
capacity is based upon the claimnt’s actual
denonstrated ability to perform nmental work
functions as well as his previous work performance,
his daily activities, and the objective findings of
Dr. McKenna and Dr. Ohlde, which were in essenti al
agreenment. Dr. OChlde s objective findings have been
incorporated into the residual functional capacity,
but his assessnment has not been given substanti al

wei ght because it is not consistent with these

findi ngs.

(R 28).
Thi s di scussion reveals that the ALJ nade a di stinction

between Dr. Ohlde's “Medical Assessnent,” which the ALJ found

“Summary Statenent” paragraph of Dr. Ohlde’'s Mental Status
Exam report. (R 303).

3The “assessnent” which the ALJ sumrarized earlier and
whi ch he now finds to be based upon MWI patterns and
tendencies is the “Medical Assessnment of Ability to Do Work-
Rel ated Activities (Mental)” (hereinafter “Medical
Assessnment”) signed by Dr. Ohlde and in the record at (R 304-
06) (cited by the ALJ as “exhibit 19F/ 139-140").
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to be based upon MWPI patterns and tendencies, and Dr. OChlde’s
“obj ective findings” contained in the Mental Status Exam
narrative sunmary. Plaintiff clains the ALJ erred in three
respects in assessing RFC based upon the relative wei ght of

t he opinions of the two consultative exam ners.

First, plaintiff clainms it is inpossible to ascertain
fromthe decision what the ALJ neans by “objective findings”
how he resol ved the anmbiguities presented, and which of the
“obj ective findings” he included in his RFC assessnent and
whi ch of the “objective findings” he rejected. (Pl. Br., 21).
Next, plaintiff clainms the ALJ erred in finding plaintiff
capabl e of |ow stress jobs based upon Dr. Ohlde’s opinion that
plaintiff is limted to jobs with no stress. (Pl. Br., 22).
Finally, plaintiff clains the ALJ erred in finding that Dr.
Ohl de admitted that his “Medical Assessnent” was based on MWPI
patterns and tendencies rather than Dr. Onhlde’ s objective
findings. 1d.

The court agrees with plaintiff that the decision is
confusing in its use of the term “objective findings.”

Because the ALJ did not define his termor apply the term as
defined by the regul ati ons and case | aw, the court cannot
adequately review the decision to determ ne whether it is

supported by substantial evidence in the record as a whol e.
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Therefore, remand is necessary for the Commi ssioner to
properly assess the nedical opinions and plaintiff’'s RFC in
accordance with the regul ations and case | aw, and expl ain how
the anmbiguities were resol ved and how the evi dence supports
t he RFC fi ndings.

The regul ati ons define “objective medical evidence:”
“medi cal signs and | aboratory findings as defined in
§ 404.1528 (b) and (c).” 20 C.F.R § 404.1512(b)(1). 20
C.F.R 8 404. 1528 defines signs and | aboratory findings:

(b) Signs are anatom cal, physiol ogical, or
psychol ogi cal abnormalities which can be observed,
apart fromyour statenments (synptons). Signs nust
be shown by nedically acceptable clinical diagnostic
techni ques. Psychiatric signs are nedically
denonstrabl e phenonena that indicate specific
psychol ogi cal abnormalities, e.qg., abnormalities of
behavi or, nood, thought, nmenory, orientation,

devel opnent, or perception. They nust also be shown
by observable facts that can be nmedically described
and eval uat ed.

(c) Laboratory findings are anatom cal,
physi ol ogi cal, or psychol ogi cal phenomena which can
be shown by the use of nedically acceptable

| aborat ory di agnostic techniques. Sonme of these

di agnostic techniques include . . . psychol ogical
tests.
20 C.F.R 8 404.1528(b) & (c). In explaining how the
Comm ssioner will evaluate synptons, the regul ati ons expl ain

that “Objective nmedical evidence is evidence obtained fromthe
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application of medically acceptable clinical and | aboratory

di agnostic techniques.” 20 C.F.R 8§ 404.1529(c)(2).
Summari zi ng, “objective nedical evidence” consists of

“signs” which can be observed through the application of

nmedi cally acceptable clinical diagnostic techniques, and

“l aboratory findings” which can be shown by the use of

nmedi cal |y acceptabl e | aboratory diagnostic techni ques.

Specifically, ®“objective nedical evidence” of psychol ogical

abnormalities, includes “observable facts that can be

medi cal |y descri bed and eval uated,” and *psychol ogical tests.”
The Tenth Circuit has had an opportunity to consider the

scope of “objective nmedical evidence.” Luna v. Bowen, 834

F.2d 161, 162 (10th Cir. 1987). 1In so doing, the court held

t hat such evidence is “any evidence that an exam ni ng doctor
can di scover and substantiate. Both physiol ogical and
psychol ogi cal nedical evidence is objective, because each is
anenable to external testing.” 1d. 1In a footnote, the court
expl ai ned the difference between subjective evidence and

obj ective nedical evidence. It explained that subjective

evi dence “consists of statenents by a claimnt or other

wi tnesses on his behalf,” which nust be eval uated solely on
the basis of credibility, whereas “objective nedical evidence”

is “based on information which an inpartial nedical expert can
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eval uate either fromexani ning the claimnt hinself or from
evaluating the claimant’s test results or exam nation
reports.” 1d. 834 F.2d at 162, n. 2.

In accordance with the regul ations and the hol ding of
Luna, the report of Dr. MKenna's nental status exam nation is
obj ective nedical evidence of plaintiff’s mental condition
because it is based upon signs shown by nedically acceptable
clinical diagnostic techniques. Dr. MKenna exam ned
plaintiff using the clinical diagnostic techniques of
psychol ogi cal eval uati on and produced a report based upon his
observations. In identical fashion, the report of Dr. Chlde's
mental status examis objective nmedical evidence of
plaintiff’s nental condition because it is based upon signs
shown by medically acceptable clinical diagnostic techniques.
Dr. Ohlde used the sane clinical diagnostic techniques as Dr.
McKenna in exam ning plaintiff and in producing a report based
upon his observations. It is this report to which the ALJ
refers as Dr. Ohlde' s “objective findings.” (R 28).

Dr. Ohlde's “medical assessnment,” on the other hand, is a
“medi cal opinion” which is not “objective nedical evidence”
but is “other evidence from medi cal sources.” Conpare 20
C.F.R § 404.1512(b)(1); with 20 C.F.R § 404.1512(b)(2).

However, as plaintiff points out in his brief, the MVWPI upon
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whi ch the ALJ found that Dr. Ohlde based his “nedica
assessnent,” is a psychological test and is by definition a
“l aboratory finding” which is “objective nedical evidence.”
20 C.F. R 88 404.1528(c), 404.1512(b)(1). Thus, the MWPI
results are objective findings. Dr. Ohlde included the MWPI
scores in his report. (R 302).

VWhen the ALJ adopted Dr. Onhlde’'s “objective findings,”
but rejected the MWI results and the “nedical assessnent”
whi ch he found to be based on the MWI results, he created an
anmbiguity which he did not resolve and which the court is
unabl e to resolve w thout post hoc rationalization of the
ALJ’ s opinion. The court is unable to determ ne what evidence
the ALJ considered “objective findings;” what the ALJ
consi dered i nadequate about the MWI results* which findings
of Dr. Ohlde were accepted, which were rejected, and why; and
how the ALJ assigned relative weights to Dr. MKenna s opinion
and to that of Dr. Ohlde. The court may not re-weigh the
evi dence; White, 287 F.3d at 905; and may not “create post-hoc
rationalizations to explain the Conm ssioner’s treatnment of

evi dence when that treatnent is not apparent fromthe

“The ALJ cited no nedical authority or other basis for his
finding that MWI results are a useful indication of the
validity of plaintiff’s reports but are not a sufficient basis
for RFC assessnent.
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Commi ssioner’s decision itself.” Gogan v. Barnhart, 399 F. 3d

1257, 1263 (10th Cir. 2005) (citing Allen v. Barnhart, 357

F.3d 1140, 1145 (10th Cir. 2004); and SEC v. Chenery Corp.,

318 U.S. 80, 87 (1943)); see also, Knipe v. Heckler, 755 F.2d

141, 149 n.16 (10th Cir. 1985).

The ambiguity is worsened by the ALJ's statenment that Dr.
Ohl de “adm tted” that his “medi cal assessnent” was based upon
MWPI patterns and tendencies rather than upon his objective
findings. (R 28). Plaintiff argued “Dr. Ohlde indicates
suggestive results fromthe MWI-2 testing, but that is a far
cry fromstating his entire opinion was based only on the
MWPI -2 testing.” (Pl. Br., 22). The court agrees with
plaintiff.

In the narrative explanations on his “nedical
assessnment,” Dr. Onhlde stated, “The MWI-2 and Mental Status
Exam i ndicate” (R 304), “Results of the Mental Status Exam
i ndicated,” "“as suggested by MWI-2 results,” and “The MWPI -2
results suggest.” (R 305). Thus, it is clear Dr. Ohlde
based his “medi cal assessnent” on evidence obtained from both
the Mental Status Exam and the MWPI-2 testing. Moreover, the
court is at a loss to determ ne the basis for the ALJ's
statement that Dr. Ohlde “admtted that his assessment was

based upon MWPI patterns and tendencies rather than his
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obj ective findings.” (R 28). The court was unable to find
such a statenment in either Dr. Ohlde’' s Mental Status Exam
report or in the “nmedical assessnment.” (R 300-08). The term
“pattern” does not appear anywhere in the doctor’s report or
in his “medical assessment.” Dr. Ohlde stated, “The MWPI -2
and Mental Status Examindicate [claimnt’s] tendency to be

i mmat ure passive, distrustful, and anxious coupled with a
need/ desire for support and attention. . .” (R 304). This
statenment reveals the doctor’s opinion that together the MWI -
2 and the Mental Status Exam reveal ed certain tendencies in
plaintiff’s personality. |t does not constitute an adm ssion
that the “nmedical assessment” was based on MWl patterns and

t endenci es to the exclusion of the objective findings reveal ed
by the Mental Status Exam The evidence in the record does
not support the ALJ's contrary finding, and remand is al so
necessary for a proper evaluation of both Dr. Ohlde s Mental
Status Exam and his “nmedi cal assessnment.”

Because the case nust be remanded for proper evaluation
of Dr. Ohlde's report, for proper assessnent of the nedical
opinions and plaintiff’s RFC in accordance with the
regul ati ons and case |law, and for proper explanation how the
anmbi guities were resolved and how t he evi dence supports the

RFC findings, it would be premature at this time to attenmpt to
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determ ne whether a finding that plaintiff is capable of |ow
stress jobs is supported by Dr. Ohlde s findings and opi ni ons
regarding plaintiff’s ability to deal with work stresses.
Therefore, the court will not address this issue.

| T IS THEREFORE RECOMVENDED t hat the Conm ssioner’s

deci si on be REVERSED, and that judgnent be entered REMANDI NG
t he case pursuant to the fourth sentence of 42 U S.C. 8§ 405(9g)
for further proceedings consistent with this opinion.

Copies of this recomendati on and report shall be
delivered to counsel of record for the parties. Pursuant to
28 U S.C. §8 636(b)(1), Fed. R Civ. P. 72(b), and D. Kan. Rule
72.1.4, the parties may serve and file witten objections to
this recommendation within ten days after being served with a
copy. Failure to timely file objections with the court wll

be deened a wai ver of appellate review. Hill v. SmthKline

Beecham Corp., 393 F.3d 1111, 1114 (10th Cir. 2004).

Dated this 31st day of July 2006, at Wchita, Kansas.

s/ John Thomas Rei d
JOHN THOMAS REI D
United States Magi strate Judge
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