IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SECURITIES AND EXCHANGE

COMMISSION, ;

Raintiff, g
V. ; Case No. 05-4057-SAC
DAVID TANNER, et d., g

Defendants. ;

MEMORANDUM AND ORDER

This matter comes before the court upon the mation of defendant David Tanner for the entry
of aprotective order requiring plaintiff to depose defendant Tanner by writtenquestions (Doc. 81). Fantiff
hasfiled aresponse inoppositionto defendant Tanner’s motion (Doc. 82), to whichdefendant Tanner has
timely replied (Doc. 91). This matter istherefore fully-submitted and ripe for decison. For the reasons
st forth below, defendant Tanner’ s motion for protective order shdl be denied.

l. Background

Pantiff, the Securities and Exchange Commission, has brought this enforcement action to redress

the alleged fraudulent offer and se of securities* On July 25, 2005, plaintiff served noticefor adeposition

of defendant Tanner, which was to take place at plantiff’ sofficesinFort Worth, Texasat 9:00 am. CDT

! See Complaint (Doc. 1).



on August 4, 2005.2 During earlier discussions between counsd for the parties, counsd for defendant
Tanner had indicated to plantiff that he intended to exercise his Fifth Amendment right inthe event hewas
deposed in this matter.2 On August 2, 2005, counsdl for defendant Tanner contacted plaintiff to indicate
that defendant Tanner opposed the taking of his deposition, and, at 3:04 p.m. CDT on August 2, 2005,
defendant Tanner filed the ingtant motion seeking a protective order to prevent the taking of his deposition
other than by written questions.*
1. Andyss
a Timing of the Motion for Protective Order

Before turning to themerits of defendant Tanner’ smation, the court mugt firgt address an objection
raised by plaintiff to the timing of defendant Tanner’s mation. Plaintiff contends that because the instant
motion was filed at 3:04 p.m. CDT on August 2, 2005, it isimproper under D. Kan. Rule 26.2 in that it
was not filed and served at least 48 hoursin advance of the noticed time of the deposition at whichit was
directed. The instant motion was filed and served gpproximately 42 hours in advance of the noticed time
for defendant Tanner’ s deposition.

D. Kan Rule 26.2 providesin rdlevant part: “Thefiling of amotion for protective order pursuant

to Fed. R. Civ. P. 26(c) or 30(d) shall stay the discovery at whichthe motionisdirected pending order of

2 SeeNoticeof Depositionof Defendant David Tanner, attached as Ex. 1 to Motionfor Protective
Order (Doc. 81).

3 See Mation for Protective Order (Doc. 81), at 1 3; see also Plaintiff’s Response to Defendant
Tanner’s Motion for Protective Order (Doc. 82), a p. 5.

4 See Defendant Tamner's Reply to Plaintiff's Response to Defendant Tanner's Motion for
Protective Order (Doc. 91), at p. 2; see also Pantiff’'s Response to Defendant Tanner’s Motion for
Protective Order (Doc. 82), a p. 3.



the court. . . . No properly noticed depogition shall be automaticaly stayed under this rule unless the
motion directed at it shal have been filed and served. . . a least 48 hours prior to the noticed time of the
depostion.” Under Fed. R. Civ. P. 30(b), “[a] party desiring to take the deposition of any person upon
oral examinationshdl give reasonable noticeinwriting to every other party inthe action.” “Thenotice shdll
state the time and place for taking the deposition and the name and the address of each person to be
examined. . . .”® Under the local rules of the District of Kansas, “reasonable notice” is specified to be a
minimum of five days, with the time computed in compliancewithFed. R. Civ. P. 6.” Under Fed. R. Civ.
P. 6, intervening weekends and legd holidays are excluded from the computation of time periods of less
than eeven days, asisthe day of the act or event from which the designated time period is caculated.
Paintiff served the notice for defendant Tanner’ s deposition on July 25, 2005, ten cdendar days
and eight business days prior to the noticed time of the deposition.2 Therefore, the court finds that the
deposition was properly noticed incompliance with the Federal Rules of Civil Procedure and the Digtrict
of Kansasloca rules. Defendant Tanner, in hisreply (Doc. 91), admits that the instant motion was filed
less than 48 hours prior to the noticed time of the deposition; however, he states that the deposition was

improperly noticed because plaintiff “faled to adhere to custom and practice’ by not conferring with

5 Fed. R. Civ. P. 30(b)(1).
61d.
"D. Kan. Rule 30.1.

8 See Motion for Protective Order (Doc. 81), at 1 1; see also Plaintiff’s Response to Defendant
Tanner’s Motion for Protective Order (Doc. 82), a p. 3.
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opposing counsa before noticing the deposition.® While the court encourages counsdl to confer prior to
the scheduling of depositions in order to minimize expense and inconvenience, the court does not find such
courtesy to be anecessary prerequisite for a deposition notice that fully complies with the requirements of
the applicable procedura rules to be proper.

The effect of a motion filed and served 48 hours in advance of a properly noticed deposition is
amply to say the taking of the deposition pending a ruling on the motion. Here, the deposition at which
the ingtlant motion was directed did not take place at the time and place noticed due to plantiff’ sfalure to
appear and no subsequent noticefor any future deposition has yet been filed. Because the court finds the
depositionnoticefor the August 4, 2005-depositionof defendant Tanner was proper and the ingant motion
for protective order was not filed and served at least 48 hoursprior to the noticed time of the deposition,
the court will order that any reasonable cogts incurred by plaintiff asaresult of defendant Tanner’s non-
appearance a the attempted August 4, 2005-deposition shdl be born by defendant Tanner.

b. Merits of the Motion for Protective Order

Turning to the merits of defendant Tanner’ smation for protective order, the motionseeksan order
requiring that defendant Tanner be deposed upon written questions in order to avoid the burden and
expense of traveling to the United States for the purpose of being deposed when he has stated hisintention
to assert his Ffth Amendment right againgt saif incrimination.  Plaintiff has responded to the motion by

aserting it is entitled to take an ord deposition of defendant Tanner and a party wishingto exercisehisor

® See Defendant Tanner’'s Reply to Plantiff's Response to Defendant Tanner’'s Motion for
Protective Order (Doc. 91), a p. 3.



her Fifth Amendment right must do so by presenting him or hersdlf a the time or place where testimony is
to be given and asserting the privilege in response to the specific questions asked.

Fed. R. Civ. P. 30(a)(1) provides that a party “may take the testimony of any person, includinga
party, by depostion upon ord examination without leave of court . . . .” Therefore, provided plaintiff
complies with the applicable rules with regard to issuing a proper notice of deposition, it ishasaright to
take the ord deposition of defendant Tanner without the need for agrant of leave from the court, and the
court will not limit this right.

Pantiff is certainly entitled to elect to depose defendant Tanner by written questions, pursuant to
Fed. R. Civ. P. 31; however, to do S0 “is more cumbersome than an oral examinationand islesssuitable
for a complicated inquiry or for asearching interrogation of a hodtile or rductant witness”*® “Whether
or not the depostion of a witness shdl be taken ordly or by written interrogatories is. . . within
the discretion of the court, but that discretion must be exercised in a manner that will do
justice to both parties.”'! Because both methods of deposition are contemplated by the Federal Rules
of Civil Procedure, and because there are strategic considerations that plantiff should, in the interests of
justice, be permitted to act upon in determining whether defendant Tanner would most effectively be
deposad ordly or in writing, the court will not limit plaintiff’ s optionsin this instance.

Defendant Tanner has asserted that he should be protected from a deposition by oral questions

because of the undue burden and expenseit would require for him to present himsdf in the United States

10 8A Chales Alan Wright, Arthur R. Miller & Richard L. Marcus, Federd Practice and
Procedure § 2131 (2d ed. 1994) (citing Mill-Run Tours, Inc. v. Khashoggi, 124 F.R.D. 547, 549
(D.C.N.Y. 1989)).

"1 Wheeler v. West India SS. Co., 11 F.R.D. 396, 397 (S.D.N.Y. 1951) (citation omitted).

5



for thetaking of his deposition. The party seeking a protective order bears the burden of demongtrating
that good cause existsto support itsissuance.’? In opposing discovery on the grounds of burdensomeness,
aparty has “the burden to show facts judtifying their objection by demondtrating that the time or expense
involved in responding to requested discovery is unduly burdensome.”®® “This imposes an obligation to
provide sufficient detail”** with regard to the expense or burden, and the “[d]iscovery should be alowed
unless the hardship is unreasonablein light of the benefits to be secured from the discovery."*

I nthisingtance, defendant Tanner hasmadeonly the conclusory satement that he would experience
undue burden and expense without providing any details to substantiate his claim.® Indeed, he bases his
assertion that he would have to trave to the United States to attend his deposition on plaintiff’s allegation
inits complaint that he resides outside the United States.*’ It isdifficult for the court to evauate the undue
burden and expensethat may be created by defendant Tanner’ s travel to the United Statesto be deposed
when it hasbeen provided with no details of what travel is required, or even confirmation that he does, in
fact, resde outside the United States. Moreover, the court has reviewed the record in the case and notes

that defendant Tanner has not disputed the propriety of jurisdiction or venue in the Digtrict of Kansas. If

12 See, e.g., Reed v. Bennett, 193 F.R.D. 689, 691 (D. Kan. 2000).
B HorizonHoldings, L.L.C. v. Genmar Holdings, Inc., 209 F.R.D. 208, 213 (D. Kan. 2002).
14d.

15 EmployersComm. UnionIns. Co. of Am. v. Browning-Ferrisindus., 1993 U.S. Dist. LEXIS
21098, at *17-18 (D. Kan. Apr. 5, 1993).

16 Motion for Protective Order (Doc. 81), at 1 3.

171d. (citing Complaint (Doc. 1), a 1 9).



heis content to let the action go forward in this forum, then it is certainly reasonable for him to anticipate
being hailed into the forum for the taking of his depogtion. Therefore, the court will order that defendant
Tanner may be deposed by plaintiff within the Didtrict of Kansas, absent any agreement by the partiesto
an dternative location for his depogtion.

The fact that defendant Tanner has Sated the intentionto assert his Fifth Amendment right againgt
sdf incriminationduring his depositiondoes nothing to ater the court’ sopinionthat he mugt present himsdf
to be deposed. It cannot be known until a given question is asked whether defendant Tanner’s Fifth
Amendment right is even implicated.’® “The Fifth Amendment’s sdf incrimination clause protects two
digtinct rights: first, a defendant’ s right not to take the witness stand a his own crimind tria and, second,
the privilege of any witness, in any formd or informa governmental proceeding, not to answer questions
when the answers might incriminate him."®  The pending action is not a crimina matter, and defendant
Tanner has not asserted that it should, for any reason, be treated like one. As such, the court will direct
its analyss to the witness s privilege facet of the Fifth Amendment. The witness' s privilege “isaprivilege
to dedine to respond to inquiries, not a prohibition agang inquiries designed to didt responses
incrimindting in nature.”® “To rely on this facet of the Amendment’ s protection, a witness must normally

take the stand, be sworn to testify, and assert the privilege in response to each alegedly incriminating

18 SeeHoffmanv. U.S,, 341 U.S. 479, 486-87 (1951) (“To sustain the privilege, it need only be
evident from the implications of the question, in the setting in which it is asked, that a responsive answer
to the question or an explanation of why it cannot be answered might be dangerous because injurious
disclosure could result.”).

¥ Roach v. Nat’| Transp. Safety Bd., 804 F.2d 1147, 1151 (10" Cir. 1986) (citations omitted).

21d. (quotation omitted).



question as it is asked.”?* Therefore, while defendant Tanner may certainly assart his Fifth Amendment
right not to answer any questionhe believeswould tend to incriminate him, he must appear at any properly
noticed deposition and assert his privilege in response to each individua question to which he believes it
aoplicable.
C. Plaintiff’ s Request for Sanctions

Initsresponse, plantiff prays for the court to imposeanaward of itsreasonable costsasasanction
for what it describes as defendant Tanner’s “dilatory conduct,” apparently in filing the ingtant motion.?
Pursuant to Fed. R. Civ. P. 26(c)(8), the provisons of Fed. R. Civ. P. 34(a)(4) regarding the awarding
of expenses incurred in relation to amotionapply inthe circumstance where the court denies a motion for
protective order in whole or in part.

In thisingtance, the court does not find that the imposition of sanctions, beyond the award of any
costs incurred by plaintiff as a result of defendant Tanner’s non-appearance a the August 4, 2005-
deposition discussed above, is necessary or appropriate. While the court declines to impose specific
sanctions asaresult of the filing of the ingant motionfor protective order, dl partiesare hereby givennotice
that the court will not tolerate any behavior it findsto be dilatory, obstructionist, or improperly evasive, and
will not hestate to impose stern sanctions upon any party it finds to have engaged in such behavior in the
future, induding but not limited to anaward of costs and attorney fees, arecommendationto the trid judge
that an entry of judgment be entered againgt any disobedient party, or arecommendation to the trid judge

that al or part of the action be dismissed.

2 d. (citations omitted).
22 Naintiff’s Response to Defendant Tanner’s Motion for Protective Order (Doc. 82), at p. 9.
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1. Concluson

Based upontheforegoing, the court concludesthat defendant Tanner’ smotionfor protective order
shdl be denied, that defendant Tanner shdl be required to present himself for the taking of his deposition
inthe Didtrict of Kansas unlessthe partiesagreeto andternatelocation, that any reasonable costsincurred
by plaintiff asaresult of defendant Tanner’ s non-gppearance a the August 4, 2005-deposition shdl be
born by defendant Tanner, and that no further sanctions shdl be imposed upon defendant Tanner &t this
time.

IT ISTHEREFORE ORDERED:

1. That defendant Tanner’s motion for protective order (Doc. 81) is hereby denied.

2. That defendant Tanner shdl, on or before September 30, 2005, make himsdlf avallable within
the Didtrict of Kansasfor the taking of his deposition by plaintiff, albsent any agreement betweenthe parties
to an dternate time or location for such depostion.

3. That plaintiff shal, on or before September 15, 2005, provide the court with an afidavit
attesting to any cogsit has incurred as a result of defendant Tanner’s non-appearance at the deposition
noticed for Augugt 4, 2005, for which it seeks reimbursement from defendant Tanner. The court will
review any such affidavit submitted and, thereafter, enter an order imposing upon defendant Tanner any
such costs that it deems to be reasonable.

IT 1SSO ORDERED.

Dated this 30th day of August, 2005, at Topeka, Kansas.

K. Gary Sebelius

K. Gary Sebdlius
U.S. Magidrate Judge




