N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

M D- CONTI NENT CASUALTY
COMPANY,
Plaintiff,
VS. Case No. 05-4029-RDR

SOUTHEAST KANSAS | NDEPENDENT
LI VI NG RESOURCE CENTER, | NC. ;
ALI SHA HUNTER; M STY BOWDRE,
Adm ni strator of the Estate
of Danpbn Gross, Deceased,;
J.G and J.G, Mnors and
t he Heirs-at-Law of Danpbn
Gross, Deceased, By and
Through their Guardian, Msty
Bowdr e,

Def endant s.

VEMORANDUM AND ORDER

This is a declaratory judgnent action filed by the plaintiff
i nsurance conpany. Plaintiff seeks a judgnment that a policy it
i ssued to def endant Sout heast Kansas | ndependent Living Resource
Center, Inc. (“SKIL”) does not obligate plaintiff to indemify
or defend SKIL with reference to clains arising from a notor
vehicle accident in Parsons, Kansas. In essence, plaintiff
seeks a declaratory judgnent that Janes Kl einsorge, an enpl oyee
of SKIL, was not acting within the scope of his enploynent at
the time that he was operating a motor vehicle which was
involved in a fatal collision with a notorcycle rider, and that
the insurance policy issued to SKIL excludes coverage of

negligent hiring for damages arising out of an enpl oyee' s use of



a vehicle. This case is now before the court upon the notion to
dismss filed by defendants other than SKIL who are parties to
a civil damages action arising fromthe collision whichis filed
in the state district court for Labette County, Kansas.

The followi ng facts appear to be undi sputed. On April 24,
2003 Janes Kl ei nsorge, an enpl oyee of SKIL, was driving his Ford
W ndstar van and returning home after finishing his last client
visit of the day as part of his job with SKIL. Kl einsorge owned
the van and used it to make client visits in connection with his
enpl oyment . As he was traveling through an intersection in
Par sons, Kansas, he collided with a notorcycl e operated by Danon
Gross. Alisha Hunter was a passenger on the notorcycle. G oss
died as a result of the collision. Hunter and the estate and
heirs of Gross have made tort clai ns agai nst Kl einsorge and SKI L
in Labette County state court.

Plaintiff in this declaratory judgnment action has issued a
commercial general liability insurance policy to SKIL which was
in force at the time of the accident. Plaintiff filed this
decl aratory judgnment action on March 9, 2005 seeking a
determ nation of whether liability coverage and a duty to defend
exi sts under the policy it issued to SKIL. The negligence
action against Kleinsorge and SKIL was filed in state district

court on March 28, 2005.



The argunent nmade in the instant notion to dismss is that
this court should not exercise jurisdiction over this case. The
di scretion of the court in this matter and the standards to
consider in exercising that discretion were reviewed in Federal

| nsurance Co. v. Sprint Corporation, 293 F. Supp. 2d 1245, 1246-47

(D. Kan. 2003):

The Decl aratory Judgnent Act provides, in part,

“I'n a case of act ual controversy wthin its
jurisdiction . . . any court of the United States,
upon the filing of an appropriate pleading, my

declare the rights and other |egal relations of any
interested party seeking such decl aration, whether or
not further relief is or could be sought . . . .” 28
US C 8§ 2201(a). Wile the Act grants jurisdiction
to district courts to declare the rights of parties,
district courts “[are] under no conpul sion to exercise
that jurisdiction.” [Brillhart v. Excess Ins. Co. of
Anerica, 316 U. S. 491, 494 (1942) additional citations
omtted]. . . . Adistrict court “should not entertain
a declaratory judgnent action over which it has
jurisdiction if the same fact-dependent issues are
likely to be decided in another pending proceeding.”
Kunkel v. Cont’l Cas. Co., 866 F.2d 1269, 1276 (10th
Cir. 1989). Moreover, the court may decline to hear
a declaratory judgnent action if it determ nes that
the plaintiff is using the action for “procedural
fencing.” [St. Paul Fire & Marine Ins. Co. v. Runyon,
53 F.3d 1167, 1170 (10'M Cir. 1995) (citing Franklin
Life Ins. Co. v. Johnson, 157 F.2d 653, 656 (10" Cir.
1946)] .

In Brillhart, the Suprenme Court identified several
factors that a district court should consider in
deci ding whether to exercise jurisdiction over a
decl aratory judgnment acti on:

A district court should evaluate the scope
of the state proceeding, whether the clains
of all parties can be adjudicated in that
proceedi ng, whether necessary parties have
been joined, whether they are anenable to

3



process, and any ot her factor bearing on the
central question of which forum can better
resolve the controversy.

U.S. v. City of Las Cruces, 289 F.3d 1170, 1187 (10th
Cir. 2002) (citing Brillhart, 316 U S. at 495, 62
S.Ct. 1173).

The Tenth Circuit has indicated that several
additional factors are relevant:

(1) whether a declaratory action would
settle the controversy; (2) whether it would
serve a useful purpose in clarifying the
|l egal relations at issue; (3) whether the
decl aratory renedy is being used nerely for
t he purpose of “procedural fencing” or “to
provide an arena for a race to res
judicata”; (4) whether use of a declaratory
action would increase friction between our
federal and state courts and inproperly
encroach upon state jurisdiction; and (5)
whet her there is an alternative remedy which
is better or nore effective.

State Farm Fire & Cas. Co. v. NMhoon, 31 F.3d 979, 983
(10t Cir. 1994) (quoting Allstate Ins. Co. v. Geen
825 F.2d 1061, 1063 (6'" Cir. 1987)); accord Runyon, 53
F.3d at 1169 (quoting Moon, 31 F.3d at 983).

In the case at bar, plaintiff admts that the determ nation
of whether there is coverage under the policy for Kleinsorge’'s
al l eged negligence is the same issue as that presented in the
state court litigation, nanely, whether Kleinsorge was acting
within the scope of his enploynent at the tinme of the collision.
This is a fact dependent issue and, thus, the statenent nade by
the Tenth Circuit in Kunkel and quoted above counsels agai nst

exercising jurisdiction.



A decision by this court upon the issue presented for
decl aratory judgnment wll not settle the conplete |I|ega
controversy between the various parties. There are damages
i ssues and cl ai ns agai nst Kl ei nsorge that nay not be resol ved by
deciding the claim presented for declaratory judgment. A
declaratory judgnent in this case may clarify the |egal
relations at issue to sone degree, but not w thout the cost of
the current parallel state court action. Thus, clarifying |egal

relations is not a strong argunent for exercising jurisdiction.

See Graceland v. Intellectual Equities, 942 F.Supp. 1404, 1406
(D. Kan. 1996).

While the instant |awsuit may not be filed for the purpose
of “procedural fencing,” it does appear to be part of a race to
res judi cata. That race does not necessarily goto the first to
file, when other factors favor “giving priority to the |ater-
filed action.” Gracel and, 942 F. Supp. at 1405. This case
appears to be a reaction to the immnent filing of the state
court case. Therefore, we do not place a priority upon the fact
that plaintiff filed this action before defendants filed the

state court action. See Anerican Family Miutual Ins. Co. v.

Crapo, 1994 W 373889 (D.Kan. 6/22/1994) (citing Continenta

Cas. Co. v. Robsac Indus., 947 F.2d 1367, 1372 (9'" Cir. 1991);

Federal Ins. Co. v. May Dep’'t Stores Co., 808 F.Supp. 347, 350




(S.D.N. Y. 1992)).

This | awsuit involves a factual issue of whether Kl einsorge
was acting within the scope of his enploynment; so does the
paral l el state litigation. The exercise of jurisdiction by this
court to attenpt to decide that issue could encroach upon state
jurisdiction and potentially increase friction between federal
and state courts. W also note that the exercise of
jurisdiction over this matter appears at odds wth cases
applying Kansas |aw regarding declaratory judgnent actions.

E.g., State FarmFire and Cas. Co. v. Finney, 770 P.2d 460 (Kan.

1989). Although federal |aw controls the decision in this case,
state court precedent in this instance denonstrates an area of
possible friction if this court chose to exercise jurisdiction.

Under the circunstances presented to the court, it appears
that the state court action is the better and nore effective
forumto decide the issues in controversy. No one clainms that
the issues in this action will not be decided in the state court
action or that any party would be precluded from asserting any
cl ai m or defense.

Plaintiff contends that the Tenth Circuit’s decision in

State FarmFire & Cas. Co. v. Mioon, 31 F.3d 979 (10" Cir. 1994)

provides the tenplate for the correct hol ding. | n Mioon, the

court held that there was no abuse of discretion for a district



court to assert jurisdiction in a declaratory judgnment action.
In that action, an insurance conpany clainmed that it was not
obligated to defend or pay clainms arising from its
pol i cyhol der’ s shooting of his nei ghbor because the shooti ng was
i ntenti onal

As in the case at bar, the neighbor sued in state court
where the insurance conpany was not a party to the action. The
Tenth Circuit noted that there was no material fact issue
involved in the district court’s decision. The court considered
this an inportant factor:

This is not a case, therefore, where the district

court found a material factual dispute and proceeded
toresolve it inthe face of ongoing state proceedi ngs

on the sanme subject. That would present quite a
different issue, particularly in light of the fact
that . . . when summary judgnent was granted, the

state proceeding was quite far al ong. Even though a
stay m ght be proper in such [a] case, a dism ssal
woul d not be required, since the duty to defend
and coverage issues would remain to be decided in
light of the outcone of the state case.
31 F.3d at 984.
Based on the limted pleadings before the court in this
case, we hesitate to conclude that there is no material issue of

fact. The Tenth Circuit has stated: “Whether an enployee is

acting within the scope of his enploynent is generally a jury

question.” O Shea v. Welch, 350 F.3d 1101, 1106 (10th Cir. 2003)

(reversing summary judgnent on issue of enployer’s vicarious



liability to a nmotor vehicle accident victim. W acknow edge
that summary judgnent has been granted in Kansas to an enpl oyer

in an arguably simlar situation. Grard v. Tr ade

Professionals, Inc., 50 F.Supp.2d 1050 (D. Kan. 1999) aff’'d, 13

Fed. Appx. 865 (10'M Cir. 2001); but see, Mulroy v. QO berding, 30

P.3d 1050, 1056-57 (Kan. App. 2001). However, because this is
generally a fact sensitive question and all the relevant facts
may not be established or capable of being established w thout
genui ne di spute, we believe the case at bar is distinguishable
fromthe Mioon result, or at least that it would not be an abuse
of discretion to decline to exercise jurisdiction. O course,
any additional effort inthis case to determ ne whether materi al
i ssues of fact exist would increase the duplication of effort
between this case and the state court case and strengthen the
rationale for declining to exercise jurisdiction.

In sum the court believes that this case can be
di stingui shed from Moon. The court also believes, after
review ng the factors recommended for our consideration, that we
shoul d not take action nowto exercise jurisdictionto hear this
decl aratory judgnment action. However, in light of the statenment
i n Mhoon which suggests that a stay m ght be proper, the court
shall stay any further actionin this matter pendi ng the outcone

of the state court litigation.



Def endants’ notion to dism ss shall be deni ed; however, the
court shall stay further actionin this case pendi ng the outcone
of the associated state court litigation.

I T 1S SO ORDERED

Dat ed this 30'" day of Novenber, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge



