N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

CHRI STOPHER M KEARNS,

Plaintiff,
V. CASE NO. 05-3491- SAC
JOHNSON COUNTY ADULT
DETENTI ON CENTER, et al .,
Def endant s.

VEMORANDUM AND ORDER

This civil rights conplaint, 42 U S.C. 1983, was filed
by an inmate of the Johnson County Adult Detention Center,
O at he, Kansas (JCADC) against the JCADC, the Neosho County
Jail, Dr. Ganmble, and Prison Health Services (PHS). Plaintiff
claims in his original conplaint that defendants subjected him
to cruel and unusual puni shnment and nedi cal mal practice while he
was confined at each of the two county jails by denying and
del ayi ng nmedi cal treatnent for ear infections. He al |l eges he
has suffered pain and permanent hearing |oss as a result, and
seeks actual and punitive damages, including $100,000 for

“future hospital bills.”

EFl LI NG FEE

Plaintiff has filed two notions for |eave to proceed

wi t hout prepaynent of fees (Docs. 2 & 5), the latest indicating



his current prison account balance is $0. However, neither
includes a certification of all transactions in his inmate
account over the preceding 6 nonths as required by 28 U S.C.

1915(a) (2).

SCREENI NG OF COVPLAI NT

Because plaintiff is a prisoner, the court screened his
conplaint as required under 28 U S.C. 1915A(a) and is required
to dismss the conplaint or any portion thereof that is
frivolous, fails to state a claim on which relief my be
granted, or seeks nonetary relief froma defendant inmune from
such relief. 28 U.S.C. 1915A(Db). The court issued an order
dat ed January 25, 2006, finding this action was subject to being
di sm ssed because plaintiff had not adequately pled exhaustion
of administrative renedi es as required under 42 U. S. C. 1997¢e(a),
and failed to nane as defendants persons who personally
participated in the acts of which he complains. Plaintiff was
given an opportunity to amend his conplaint to avoid dism ssal
for the reasons stated in the court’s prior order.

Since then, plaintiff has filed a second notion for
appoi nt nrent of counsel (Doc. 7), a “Summary of Grievances,”
(Doc. 8), and a “Mdtion to Arend Clainm (Doc. 9). The two
| atter pleadings were filed as Supplenments to the Conplaint in

Response to Court Order. Havi ng exam ned these filings, the



court finds as foll ows.

EXHAUST| ON

The court has reviewed all plaintiff’s filings to
det ermi ne whet her or not he has conplied with the court’s prior
order to show exhausti on. Plaintiff has not submtted any
copies of grievances filed by himat either the Neosho County
Jail or the JCADC seeking adm nistrative relief on his claim of
bei ng denied nedical treatment for painful ear infections.
I nstead, he filed his “Summary of Grievances” (Doc. 8) in which
he states that Neosho County “did not have gri evances,” and t hat
he started filing grievances upon his return to JCADC on
Decenber 24, 2003. He additionally alleges he cannot obtain
copies, but “went as far as WMyjor.” He alleges “officials”
responded only that “you will see a Doctor as soon as possible.”
These all egations do not describe what claimhe raised in his
grievance, the date it was submtted, to whomit was addressed,
who responded, or whether the decision was appeal ed.

Plaintiff’s allegations regarding exhaustion can hardly be

1

Plantiff exhibitsafew forms he submitted at JCADC  requesting access to hismedica records and
addresses.

The court takes judicid notice of an exhibit (Doc. 7, Attach. 10) filed by plaintiff in Kearns v.
JCADC, Case No. 05-3490 (D.Kan. Feb. 22, 2006), probably by mistake, whichis a copy of his
“Request for Medica Care’ at the JCADC dated December 8, 2003. His statement on thisform was
“My ears have beenbothering me and | think I'm having bad alergy problem. Huid isin my right ear, and
its gtarting to hurt bad.” The form indicates the request was “picked up” on December 9, 2003, and
“handled” on the same date. A charge of $5.00 for “Nurse Clinic” is dso indicated.
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called a description “with specificity” of the “adm nistrative

proceeding and its outconme.” See Steele v. Federal Bureau of

Prisons, 355 F.3d 1204, 1210 (10" Cir. 2003), cert. denied, 543

U S. 925 (2004). The court thus finds that petitioner has not
conplied with its order to present sufficient evidence that he
has fully exhausted all avail abl e adm nistrative renedi es on the

precise clains raised in this action.

PROPER DEFENDANTS

The court has reviewed all plaintiff’s filings to
det er m ne whet her or not he nanes proper defendants and all eges
the requisite personal participation by each, as directed in
the court’s prior order. Plaintiff addresses this deficiency
mainly in his “Mdtion to Anmend Claini (Supplenent) (Doc. 9),
where he all eges:

1. The “medical staff” at JCADC were given “his

nmedi cal background and ot her intake information.”

2. He “conplained to nurses on Dec. 8'" to Dec. 15th

2003" at JCADC about his ears bothering him and he
“filled out a medical request” and grievances
during this tine.

3. On Decenber 15, 2003, before |eaving the JCADC for

t he Neosho County Jail, he “informed officers of

(his) condition,” but nothing was done.



4. Upon arrival at the Neosho County Jail he “infornmed
officers of (his) condition,” but was told there
were “no nedical staff nmenmbers at the facility,”
and he woul d have to be returned to JCADC. Medi cal
request fornms were filled out, and sent to JCADC on
Decenber 16, 20083.

5. He “asked daily to see a doctor or go to the
hospital ,” but “Neosho said” it was up to “JoCo and
PHS to ok treatnment,” and JoCo had not replied.
The pain was unbearabl e by Decenber 23, 2003.

6. On Decenber 24, 2003, he was taken back to JCADC
“for alleged msconduct” and appeared before a
review officer. He asked “the review officer and
staff” to |l et himsee a doctor, but they denied him
ener gency care. He “filled out nore nmedical
requests to see an E.R doctor or In-house with
P.H S.” He asked “officers” daily to see a doctor
but they denied him telling him“to wait for Dr.
Ganbl e.”

7. He “finally saw the doctor . . . at the end of
Decenber, 2003.~

Plaintiff summarily alleges he asked “Jo.Co. officers, Neosho
Co. officers, PHS staff nembers for energency care,” he did not

recei ve proper care, the doctor took too long to provide care,



and he was denied energency care by “all defendants” and
suffered “a great deal” because of their neglect.

In his “Mdtion to Amend” (Doc. 9), plaintiff does not
name any nurse, jail official, staff nmenber, or doctor (other
than Dr. Ganble) as a defendant to be added in this case. His
all egations that wunnaned nurses, jail officials, and staff
menbers denied his requests for emergency nmedical care do not
ampunt to namng a person as a defendant and alleging acts
showi ng personal participation by that individual. The only
named defendants in this action remain JCADC, Neosho County

Jail, Prison Health Services, and Dr. Ganbl e.

COUNTY DEFENDANTS

Plaintiff seeks relief from the JCADC, Neosho County
Jail, and PHS in the form of npbnetary damages only. He was
informed in the court’s prior order that to recover from these
entities, which are governnent agencies, he nust identify a
county “policy” or *“custon’ and allege how it directly caused
his injuries.

As the Tenth Circuit has stated, under 42 U S.C. § 1983
a local government nmay be held liable for the constitutional
violation of its enployees only when enpl oyee "action pursuant
to official nmunicipal policy . . . caused a constitutional

tort.” Anayva v. Crossroads Managed Care Sys.. Inc., 195 F. 3d




584, 592 (10th Cir. 1999), quoting Hollingsworth v. Hill, 110

F.3d 733, 742 (10th Cir. 1997); see also Mnell v. Dept. of

Social Services, 436 U S. 658, 692 (1978)(Section 1983 “i nposes

liability on a governnent that, under color of sonme official
policy, ‘causes’ an enpl oyee to viol ate another’s constitutional

rights.”); Oklahoma City v. Tuttle, 471 U. S. 808, 823 (1985);

Barney v. Pulsipher, 143 F.3d 1299, 1307 (10" Cir. 1998)(A

muni ci pality “may be held |iable under 42 U S.C. § 1983 only for
its own unconstitutional or illegal policies and not for the

tortious acts of its enployees”); Ledbetter v. City of Topeka,

Kansas, 318 F.3d 1183, 1189 (10" Gir. 2003), quoting Canfield v.

City of Oklahoma City, 248 F.3d 1214, 1229 (10" Cir. 2001)(to

hol d county | i abl e, plaintiff must show that “t he
unconstitutional actions of an enpl oyee were representative of
an official policy or custom of the nunicipal institution, or
were carried out by an official with final policy making
authority with respect to the challenged action.”); City of

Canton, Ohio v. Harris, 489 U.S. 378, 385, 389 (1989)(“It is

absolutely necessary to show that ‘the “execution of the

governnment’s policy or custom. . . inflict[ed] the injury” [in
order to hold a] nmunicipality . . . liable under § 1983.7);
Smth, 216 F.Supp. at 1223-24. Therefore, “to establish
muni cipal liability a plaintiff nust show (1) the existence of
a municipal custom or policy and (2) a direct causal Ilink



bet ween t he customor policy and the violation all eged.” Anaya,

195 F. 3d at 592, quoting Hollingsworth, 110 F.3d at 742.

Pl aintiff does not descri be any official policy or custom
at the jails governing inmte requests for nedical treatnent.
Nor does he all ege any connection between the all eged delay in
his nmedical care and an official county policy. Plaintiff’'s
al | egati ons concern only his individual experience. Allegations
of a single instance of unconstitutional activity are generally
insufficient to assign liability to a municipality. Plaintiff
all eges no additional facts in his Mtion to Amend which
adequately tie the all eged violation of the Eighth Arendnent to
del i berate indifference on the part of either county. Thus, the
county defendants are not proper parties and nmust be dism ssed

as a matter of | aw.

DEFENDANT DR. GAMBLE

Plaintiff’s remai ning claimto be considered is for noney
danmages agai nst Dr. Ganble. To the extent plaintiff is alleging
medi cal mal practice, he does not state a claimunder 42 U S.C.
1983, because nedical mal practice does not violate the Eighth

Amendnent . See Estelle v. Ganble, 429 U S. 97, 106 (1976).

Thus, plaintiff’s only claimagainst Dr. Ganble is for cruel and
unusual puni shnent. The court turns to the question of whether

or not plaintiff has sufficiently pled personal participation on



the part of Dr. Ganble as directed in its prior order.
The Ei ghth Amendnent, which prohibits the infliction of
“cruel and unusual punishnents,” is made applicable to the

states by the Fourteenth Anmendnent. See Robinson v. California,

370 U. S. 660, 666 (1962). The Ei ghth Anendnment requires that

i nmat es recei ve adequate nmedical care. See Estelle, 429 U. S. at

97. To establish an Ei ghth Amendnent viol ation, an i nmate must

show t hat def endant prison officials were deliberately

i ndi fferent to a “serious nmedical need.” “Del i berate
indifference" involves both an objective and a subjective
conponent .

The objective conponent is satisfied if the alleged

deprivationis “sufficiently serious.” Sealock v. Col orado, 218

F.3d 1205, 1209 (10tM Cir. 2000), quoting Farmer v. Brennan, 511

U.S. 825, 834 (1994). A nedical need is sufficiently serious
“if it is one that has been diagnosed by a physician as
mandating treatnent or one that is so obvious that even a |ay
person would easily recognize the necessity for a doctor's

attention.” Sealock, 218 F.3d at 1209, quoting Hunt v. Uphoff,

199 F.3d 1220, 1224 (10th Cir. 1999); Oxendine v. Kaplan, 241

F.3d 1272, 1276 (10th Cir. 2001). A delay in providing nedical
treatment is not actionable wunless it 1is occasioned by
"deliberate indifference which results in substantial harm'

Oson v. Stotts, 9 F.3d 1475, 1477 (10th Cir. 1993); Hunt, 199




F.3d at 1224, quoting Farnmer, 511 U S. at 847. The substanti al
harm requirement my be satisfied by |Ilifelong handicap,
per manent | oss, or considerable pain. Oxendi ne, 241 F.3d at
1278. Plaintiff’s allegations of suffering unbearabl e pain over
time and permanent hearing |loss, if proven, could satisfy the

obj ective conponent. Mata v. Saiz, 427 F.3d 745, 755 (10" Cir.

2005); Sealock, 218 F.3d at 1209. It follows that this
conponent is adequately pled.

However, in addition to proving an objective risk of
serious harm the plaintiff nust allege and prove defendant
Ganble had a culpable state of mnd known as “deliberate
i ndi fference.” Farnmer, 511 U S. at 834. This subjective
conponent is satisfied if the defendant was both “aware of facts
fromwhich the inference could be drawn that a substantial risk
of serious harm exist[ed],” and drew that inference. Far ner,

511 U. S. at 837; Garrett v. Stratman, 254 F.3d 946, 949-50 (10th

Cir. 2001); Smth v. Board of County Conmirs, 216 F. Supp.2d 12009,
1221-22 (D. Kan. 2002). In other words, Dr. Ganble nust have
known of and disregarded an “excessive risk to (plaintiff’s)
health or safety.” Sealock, 218 F.3d at 1209, quoting Farner,
511 U.S. at 837. Deliberate indifference may be "manifested by
prison doctors in their response to the prisoner's needs, or by
prison guards in intentionally denying or delaying access to

medi cal care or intentionally interfering with the treatnent
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once prescribed.” Estelle, 429 U S. at 104-105.

The court finds the subjective conponent of plaintiff’s
cruel and unusual punishment claimis not sufficiently alleged
with respect to defendant Ganble. Plaintiff has not all eged any
facts, which if proven, would establish that Dr. Ganble was
personally deliberately indifferent and therefore had a
“sufficiently cul pable state of mnd.” Farmer, 511 U. S. at 837;

Craig v. Eberly, 164 F.3d 490, 495 (10" Cir. 1998).

Plaintiff argues defendants should not have del ayed his
treatment, but shoul d have provided i medi ate nedi cal care. At
a county jail wthout a doctor on site full-time, a nmedica
emergency may typically be identified, inthe first instance, by
trained jail officials or nurses. According to plaintiff’'s
first request for medical care his conplaint was handl ed by a
nurse the day after he conpl ai ned of bad allergies, ear pain and
fluid (see footnote 1 infra). In addition, according to
plaintiff’s own allegations, he was exam ned by Dr. Ganble
within 3 weeks, during which tine his pain worsened and he
continued conplaining to nurses and jail officials. During this
same tinme he was twi ce transferred between the two county jails.

Plaintiff’s allegations are that nurses and jail
officials, rather than Dr. Ganble, ignored his requests for
nmedi cal attention. The failure of jail officials and nurses to

take plaintiff to receive energency care is not shown to
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constitute deliberate indifference on the part of Dr. Ganble.
The facts alleged by plaintiff do not establish an affirmative
li nk between Doctor Ganble and any jail official’s or nurse’s
all eged failure to i medi ately recogni ze or act upon plaintiff’s
need for emergency nmedical attention. Dr. Ganbl e cannot be hel d
i abl e based upon sone other person’'s failure to recognize or
properly handl e an energency. There are sinply no facts all eged
indicating Dr. Ganble was personally involved with plaintiff’s
need for nmedical care prior to seeing himfor the first time the
“end of Decenber.” Moreover, plaintiff’'s allegations indicate
that once he was able to see Dr. Ganble, he received medical
care from him

Furthernmore, plaintiff mnmakes no allegation that Dr.
Ganbl e was aware plaintiff was seriously in need of nedica
attention prior to his appointment. Plaintiff provides no
evi dence what soever that any person with the authority to do so
ever classified his case as a nedical energency. Plaintiff
all eges no facts showing Dr. Ganble was “aware of facts from
which the inference could be drawn that a substantial risk of

serious harmexist[ed]” to plaintiff. See Farmer, 511 U. S. at

837. Plaintiff’s allegations that he suffered permnent damage
and should recover $100,000 for future nmedical expenses are
conpletely conclusory and not supported by any factua

all egations. In sum plaintiff does not allege facts which if
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proven woul d establish that Dr. Ganbl e personally failed to take

reasonabl e steps in providing nmedical care to him

STATUTE OF LI M TATI ONS

It appears plaintiff’s claimis based upon the alleged
del ay i n nedical treatnent from Decenber 8, 2003, until “the end
of Decenber” when he saw Dr. Ganble. The statute of limtations
for filing a civil rights conplaint is two years. Plaintiff
mai led his conplaint to this court on Decenber 19, 2005. | t
follows that the statute of limtations has expired with respect
to any actions or inactions on the part of defendant Ganble
taken prior to Decenmber 19, 2003.

For all the foregoing reasons, the court finds this
action shoul d be di sm ssed, upon screening, for failure to state
a claimpursuant to 28 U. S.C. 1915A.

I T I'S THEREFORE ORDERED that plaintiff’s second notion
for appointnent of counsel (Doc.7 ) is denied, and plaintiff’s
notions for |l eave to proceed in forma pauperis (Docs. 2 & 5) are
deni ed as noot.

I T 1S FURTHER ORDERED that this action is dism ssed and
all relief denied for failure to conply with the court’s order
and for failure to state a claim

IT 1S SO ORDERED

Dated this 1st day of March, 2006, at Topeka, Kansas.
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s/ Sam A. Crow
U S. Senior District Judge
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