N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

CHRI STOPHER M KEARNS,

Plaintiff,
V. CASE NO. 05-3490- SAC
JOHNSON COUNTY ADULT
DETENTI ON CENTER,
Def endant .

VEMORANDUM AND ORDER

This civil conplaint was filed by an inmate of the
Johnson County Adult Detention Center, O athe, Kansas (JCADC).
Plaintiff asserts a claimunder Title VII of the Civil Rights
Act of 1964 (Title VIl), 42 U.S.C. 8 2000e et seq.; and the
Americans Wth Disabilities Act (ADA) 42 U . S.C. 12101, et seq.
Plaintiff raises a fairly sinple claimthat he requires the use
of a handi capped-accessi bl e shower because of “leg/hip injury,”
but is not allowed to use the one at the JCADC. He alleges he
needs to use the shower “for therapy for his hip/leg” and “it is
pai nful to stand too | ong and dangerous sonetines.” He states
def endants have records of his “extensive injuries” but ignore
them He prays the court grant “the relief stated in 42 U S.C
2000e-5, . . . or 42 U. S.C. 12117 including damages in the

amount of $8500."



Fl LI NG FEE

Plaintiff has not satisfied the filing fee in this
action. Plaintiff’'s first Mdtion for Leave to Proceed in form
pauperis (Doc. 2) does not include the requisite docunentation
regarding his inmate account and is denied for that reason.

Plaintiff's “Renewed Mdtion for Leave to Proceed in form
pauperis” (Doc. 5), upon close exam nation, also fails to fully
conply with 28 U. S. C. 1915(a)(2), which provides that a prisoner
seeking to bring a civil action w thout prepaynent of fees nust
file, in addition to an affidavit stating his assets, “a
certified copy of the trust fund account statenment (or
institutional equivalent) for the prisoner for the 6-nopnth

period imediately preceding the filing of the conpl aint

obtained fromthe appropriate official of each prison at which

the prisoner is or was confined (enphasis added).” Plaintiff
has filed the requisite affidavit, but his account statenent
contains entries for only 3 of the 6 nonths preceding the filing
of his conplaint. His current account balance is certified to

be $0.

TITLE VII CLAIM

Plaintiff's claim asserted under Title VII nust be
di sm ssed for failure to state aclaim As noted in the court’s

prior order, plaintiff alleges no facts indicating an enpl oyer-



enpl oyee rel ationship with the defendant or that he has a viable
claim under Title VII. Nor has he shown that the statutory
prerequisites to filing an enploynment discrimn nation conpl aint
have been satisfied. Plaintiff alleges no facts or argunents in

hi s Response to overcone these deficiencies.

ADA CLAI M - EXHAUSTI ON

A qualified, disabled prison inmate claimng denial of
use of a handi capped accessi bl e shower, m ght state a cogni zabl e
claim for injunctive relief and noney damages under the ADA.
However, as the court noted in its order dated January 19, 2006
(Doc. 6), plaintiff did not sufficiently plead in his conplaint
that he fully exhausted admnistrative remedies on his ADA
claim Plaintiff was infornmed in the prior order, "a conpl aint
‘that fails to allege the requisite exhaustion of renedies is
tantamunt to one that fails to state a clai mupon which relief
can be granted’." Plaintiff was granted 20 days to suppl ement
his conplaint to show full exhaustion in accordance with 42
U.S.C. 1997e(a). Plaintiff was advised that in order to
adequately all ege exhaustion a prisoner nust “attach a copy of
t he applicable adm nistrative dispositions to the conpl aint, or,
in the absence of witten docunentation, describe wth

specificity the adm nistrative proceeding and its outcone.”

Steele v. Federal Bureau of Prisons, 355 F.3d 1204, 1208-09 (10t"



Cir. 2003). Plaintiff was warned that failure to show
exhaustion in the time provided by the court could result in
di sm ssal of this action wi thout further notice.

Instead of filing a Supplenent to his Conplaint
describing admnistrative proceedings as ordered, plaintiff
subm tted a pleading he entitled “Mtion for Summary Judgnent.”
In this pleading, he alleges neglect of a medical condition
amounting to cruel and unusual punishnment. He refers to a
medi cal appoi ntment on January 6, 2006, and states that Dr.

Ganbl e verbally agreed at this appointnent to allow use of the

shower . He then alleges “still willfully denied know edge or
access,” and “w tness nurse Karen.” He alleges *“Dr.”
prescribed pain nmedication “due to this visit.” He further

al |l eges that on January 19, 2006, he was allowed tenporary use
of the shower “after mention of the suit.” He “now asks the
court to grant him permnent use. He al so asks the court to
conpensate him for his daily suffering “due to the Defendants
neglect.” All the events described in this pleading occurred
after the conplaint was filed.

No adm ni strative grievance proceedi ngs are described in
this pleading. Despite the lack of reference to adm nistrative
grievances, the court liberally construed this pleading as
plaintiff’s Response (Doc. 7) to the court’s order of January

19, 2006, because no ot her response was filed and several copies



of adm nistrative grievances were attached. The court now
considers the attachnments to the Response and whether or not
t hey constitute adequate pleading that plaintiff fully exhausted
the available adm nistrative renedies.

Attachment 1 to the Response (Doc. 7) does not anmount to
a showi ng of exhaustion. It is a “Request for Medical Care,”
and not a request for adm nistrative remedy for denial of access
to a specially equipped shower. Attachnment 5 is an “lInmate
Grievance Forni designated! as a “grievance” dated January 3,
2006, conplaining it had been 5 weeks since Kearns “notified PHS
about (his) hip pain” and alleging disregard of his condition.
The adm nistrative response was that he would be seen by the
doct or. This “grievance” was not submtted until after the
conplaint was filed, and does not nmention showers. Attachnment
2 is an “Inmate Comruni cati on Forni designated a “request” dated
January 6, 2006. This “request” conplains of being charged for
the medical visit on January 6, 2006, and does not seek
adm ni strative relief from denial of use of a special shower.

Attachment 6 is a “grievance” dated January 9, 2006, conpl ai ni ng
Kearns had not received papers showi ng Dr. Ganble s approval of
his use of t he handi capped accessible shower. The

adm ni strative response provided:

1

The Inmate Communication Form may be designated by the inmate asarequest, grievance, review
or an gppedl.



| f Dr . Ganble approves you to use the

handi capped shower, then he will send a witten
.o meno to the nodule. Until then, the
officers will not permt you to use it. It

m ght be necessary for you to see the doctor to
acconplish this.

Attachment 7 is an Inmate Communi cation Form with no further
desi gnation dated January 13, 2006. Therein, plaintiff states
he saw Dr. Ganble on January 6'", and the doctor “granted
perm ssion for nme to use the handi cap/di sabl ed shower.” He
guestioned why the PHS staff was denying it. The response dated
January 16, 2006 provided, “The Dr. did not grant you
perm ssion. Also you have been w tnessed going up and down the
stairs to use upstairs shower.” Attachment 8 is a “grievance”
dat ed January 142. Plaintiff conplained therein that it had been
2% mont hs since he requested use of the disabled shower. He
al l eges PHS “has prior records of my orthopedic surgeries, and
Dr. Ganble agreed that | could use the shower on 1-6-06."
Captain Stone answered that although the nedical staff had not
given nedical orders for plaintiff to use the handicapped
shower, he would allow him “to use it for now” Plaintiff
received this response on January 22, 2006. Attachnment 3 is a
“grievance” dated January 21, 2006, in which plaintiff
conpl ai ned his hip was bothering him he had been waiting for an

eval uati on since Decenber 8, 2005, and that nedical care at the

2

The year iswritten on top as 2005, but is assumed to be 2006, since the response wasin
January 2006.



center was “terrible.” This grievance does not nmention deni al
of access to a specially equipped shower. The response
indicated plaintiff’s medical records showed his “hip is
conpletely healed.” Attachnment 4 is plaintiff’s “request” dated
December 11, 2005, “to wuse <chair & shower” Dbecause of
“orthopedic problens, mainly nmy hip will pop-out which wll
require a (sic) energency roomvisit.” He also stated when he
tilted his head back in the shower, he | oses his balance. The
adm ni strative response to this grievance was that plaintiff was
bei ng schedul ed to see the physician for an eval uation, and was
advised, in the nmean time, not to tilt his head back in the
shower. Attachnment 4 is the only relevant grievance or request
submtted prior to the initiation of this federal lawsuit.

Attachnment 11 is aletter fromthe Civil Rights Division,
Disability Rights Section of the U S. Departnment of Justice
dated January 25, 2006, which informs plaintiff of its decision
“not to take any further action on your conplaint.” Attachment
9 is a request for nanes of nurses and does not raise any claim
asserted in the conplaint. Attachnment 10 is a request for
medi cal care for ear pain, which was carelessly attached by
plaintiff to this pleading when it probably should have been
filed in his other pending case. It is no evidence of
exhaustion of adm nistrative renedi es herein.

There is no indication that plaintiff admnistratively



appeal ed the denial of any of his grievances. Plaintiff does
not allege that adm nistrative revi ew or appeal was unavail abl e.
The court finds that neither the factual allegations in this
Response nor the attachments neet plaintiff’s burden to plainly

show he has exhausted all the avail able adm nistrative renedi es.

SUFFI Cl ENCY OF FACTUAL ALLEGATI ONS

Plaintiff has failed to cure the foregoing procedura
deficiencies discovered upon initial screening. The additional
docunments submtted by plaintiff reveal substantive deficiencies
as well. Plaintiff’s allegations are conclusory and
insufficient to state a claim

Title Il of the ADA prohibits discrimnation based on
di sability:

: . . [NNo qualified individual wth a

disability shall, by reason of such disability,

be excluded from participation in or be denied

the benefits of the services, programs, or

activities or a public entity or be subjected to

di scrim nation by any such entity.

42 U.S.C. 12132. Plaintiff alleges no facts indicating he is a
“qualified individual” as defined in the Act or that he is being

di scrim nated agai nst because of a known disability. Instead,

he makes the conclusory statenent that he requires use of the



handi capped shower at the detention center?. He inplies this
need is evident fromprior nmedical records, orthopedic problens
and surgeries, current pain, and his specul ation that he m ght
be injured in a regular shower. He does not pinpoint or exhibit
any certain part of his prior medical records as prescribing his
use of a handi capped-accessi bl e shower. He alleges in his
Response that once he was eval uated by the doctor at the jail,
whi ch was after this conplaint was filed, Dr. Ganmble “agreed” he

“could use the shower.” However, Dr. Ganble apparently has not
written a prescription or comunicated to jail officials that it
is medically necessary for plaintiff to use the handi capped
shower. The court finds there are no factual allegations in the
conplaint or actual records described or exhibited, which
denonstrate plaintiff has a known, substantially Ilimting
i npai rnment that qualifies as a disability* as defined by the ADA.
The court concludes plaintiff fails to allege sufficient factual
al l egations to state an ADA claim

Plaintiff’s allegations in his Response are also

insufficient to state a claimof cruel and unusual punishment.

Plaintiff nanmes the JCADC as sol e defendant. VWhile this public

3

Haintiff’s clam is not that the detention center has no handicapped accessible shower, but smply that he
has not been alowed to use the one on site.

4

Defendant’ s dleged awareness of plaintiff’s “past medicd problems’ in generd is not enough to
establish knowledge of a specific, qualified disability.

9



entity is the appropriate defendant in an ADA action, it is not
a proper defendant in a civil rights action seeking noney
danmages based upon a claimof cruel and unusual punishment. In
acivil rights action, the defendant nust be a person alleged to
have personally participated in the conplained of acts or
inactions. There is no person nanmed as defendant who is all eged
to have denied plaintiff use of the shower.

Furthernmore, plaintiff fails to allege facts which
establish a claimof deliberate indifference to serious medical
needs. He does not allege facts showing denial of the
handi capped accessi bl e shower was an “extrene deprivation” which
denied hima “mnimal civilized nmeasure of |life' s necessities.”

Hudson v. McMIlian, 503 U S. 1, 9 (1992). Nor does he allege

facts indicating defendant acted with deliberate indifference to

his health or safely. See Farner v. Brennan, 511 U.S. 825, 837

(1994). The court concludes the mniml factual allegations
made by plaintiff in his attenpt to claim cruel and unusual
puni shnment are sinmply insufficient to state a claim Moreover,
exhibits submtted by plaintiff suggest nothing nore than a
di sagreenent between plaintiff and jail officials as to whether
or not he requires the use of the handi capped accessi bl e shower.
The court does not rule that plaintiff’s own factual
al |l egations dispute a claimunder either the ADA or for crue

and unusual punishnment. If plaintiff can marshal and present

10



facts or exhibits indicating he is a qualified individual with
a known disability under the ADA, he may be allowed to proceed
on a claimunder that federal law. Likewise, if he can allege
facts indicating a current, established, serious nedical
condition for which the use of a handi capped accessi bl e shower
has been prescribed, and he nanes as defendant a person whose
acts interfered with that treatnent, then he may be allowed to
proceed on a claim of cruel and unusual punishnment. The few
facts stated by plaintiff in the instant conplaint and in
response to the court’s order are sinply not sufficient to
permt himto proceed on either type of federal claim

Plaintiff’'s claimfor conpensatory noney damages i S not
supported by even a single allegation of actual pain or injury
havi ng resulted fromdefendant’s refusal to allowhimto use the
handi capped shower fromthe time he requested its use until it
was provided. Thus, plaintiff’s conclusory prayer for nonetary
relief also fails to state a claim Moreover, if this prayer is
based upon a cruel and unusual claim the only named defendant
is immune fromsuch liability.

Plaintiff could be given a second opportunity to anmend
his conplaint to cure these substantive deficiencies as well as
t he procedural ones. I nstead, the court determnes that this
action should be dism ssed, without prejudice, at this time for

the followi ng reasons. First, plaintiff has not satisfied the

11



filing fee for this action. Second, plaintiff failed to
properly supplenment his conplaint as ordered at the |[ast
opportunity. He failed to show full exhaustion of
adm ni strative renedi es as mandated by statute and specifically
ordered by this court. Third, the injunctive relief sought by
plaintiff, use of the handi capped accessi ble shower, has been
provi ded. Since plaintiff instituted adm nistrative renedies
after filing this action, he was granted use of the shower. |If
jailers or the doctor at the jail decide to discontinue that
access, plaintiff can pursue adm nistrative renmedi es chal | engi ng
their decision at that time. |If plaintiff provides sufficient
proof of a qualified disability or a nedical necessity that he
be allowed use of the jail’s handi capped accessible shower
there is no reason to think, at this juncture, that his access
wi |l be discontinued.

It appears to the court that plaintiff “junped the gun,”
in filing this |awsuit before he was eval uated by the doctor at
the JCADC, before he presented sufficient authority to jail
officials that he requires a handi capped shower, and before he
sought relief through adm nistrative channels. For all the

foregoing reasons, this lawsuit is disnm ssed without prejudice.

MOTI ON FOR SUMVARY JUDGVENT

A copy of the pleading construed as a Response (Doc. 7)

12



was made by the Clerk and also filed as plaintiff’s Mtion for
Sunmary Judgnent (Doc. 8), since that is how plaintiff
encaptioned it. Plaintiff’s notion for summary judgment is
denied as it is premature, and is not adequately supported,
either factually or legally.

For all the foregoing reasons, the court concl udes that
the conplaint fails to state a claim and nust be dism ssed
wi t hout prejudice. However, this action should count as a
strike against plaintiff, who is required to take the tine and
care to proceed in an orderly fashion, despite his pro se
st at us.

IT IS THEREFORE ORDERED that plaintiff’'s Motion for
Summary Judgnment (Doc. 8) is denied; plaintiff’s notion for
appoi nt ment of counsel is denied (Doc. 3); and this action is
di sm ssed, w thout prejudice.

I T 1S FURTHER ORDERED t hat plaintiff’s notions for | eave
to proceed in forma pauperis (Docs. 2 & 5) are denied as noot.

IT 1S SO ORDERED

Dated this 22nd day of February, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge
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