N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

CHRI STOPHER M KEARNS,

Plaintiff,
V. CASE NO. 05-3490- SAC
JOHNSON COUNTY ADULT
DETENTI ON CENTER,
Def endant .
ORDER

This is a civil conplaint filed by an inmate of the Johnson
County Adult Detention Center, O athe, Kansas (JCADC). Plaintiff
asserts a claimunder Title VIl of the Civil Ri ghts Act of 1964
(Title VII), 42 U.S.C. § 2000e et seq.; and the Anericans Wth
Disabilities Act (ADA) 42 U.S.C. 12101, et seq.

As the factual basis for his claim plaintiff alleges he
requires the use of a handi cap accessi ble shower because of his
“leg/hip injury,” but is not allowed to use one at the detention
center. He further alleges “it is painful to stand too | ong and

dangerous sonetimes,” and he needs to use the shower “for therapy
for his hip/leg.” He states that defendants have records of his
“extensive injuries” but ignore them Plaintiff prays that the
court grant “the relief stated in 42 U. S.C. 2000e-5, . . . or 42

U.S.C. 12117 including damages in the anount of $8500.”

MOTI ONS
Even though plaintiff has filed notions herein with several

def endants in the caption, the sole defendant named in the



conplaint is “Jo. Co. Dept. of Corrections Adult Detention
Center.” No other defendant has been added by proper anendnent,
and no notion has been filed to amend to add defendants. Thus,
the only defendant presently in this case is the Johnson County
Adul t Detention Center

Plaintiff also filed a Motion for Appointnment of Counsel in
a Title VIl action (Doc. 3), which lists several attorneys he has
conferred with in efforts to retain his own attorney, and a
financial affidavit in support of this motion (Doc. 4).! The
court finds this nmotion should be denied at this juncture, but
plaintiff may file another notion for appointnent of counsel at
a later tine.

Plaintiff’s first Mtion for Leave to Proceed in form
pauperis (Doc. 2), filed with an affidavit in support attached,
did not include the requisite docunmentation regarding his inmate
account. Plaintiff has since filed a renewed Motion for Leave to
Proceed in forma pauperis (Doc. 5), which has the necessary
docunent ati on attached.

Plaintiff subm tted one set of the above notions to the Clerk
of the Court and inproperly requested that copies be nade by the
Clerk and filed in a second, unrelated case. The two cases do
not contain the sane defendants and are not based upon the sane
facts. Plaintiff is instructed to no | onger submt only one set

of pleadings or nmotions for filing in his two separate, pending

1

Theformused by plaintiff to file this document contains aprovisionthat itisto be seded uponfiling.
However, the same information contained in thisdocument was provided by plantiff inhis efidavit in support
of hismotionfor leave to proceed informa pauperisin this and another case and has therefore aready been
published. The court finds there is no actua motion to sed, and neither of these documents needs to be
maintained under sedl at thisjunciure.



cases. Plaintiff should obtain 2 sets of fornms for his pleadings
or motions and fill them out separately, or produce 2 different

handwitten pleadings for his 2 separate cases.

TITLE VII CLAIM

Title VIl is the federal Enploynment Discrimnation Act whose
purpose is to prevent unlawful enploynment practices. An
enpl oyee- enpl oyer relationship must be shown to state a claim

under Title VII. See Lanmbertson v. Utah Dep’t of Corrections, 79

F.3d 1024, 1028-29 (10" Cir. 1996). Plaintiff alleges no facts
i ndi cati ng an enpl oyer-enpl oyee rel ati onship with the defendant,
and presents no facts indicating he has a viable claim under
Title VII. Mor eover, he makes no showi ng that the statutory
prerequisites? to filing an enpl oynent discrimnation conpl aint
have been satisfied. The court finds this claimis subject to
being dism ssed for failure to state a claim based upon these

defi ci enci es.

ADA CLAIM

2

Exhaugtionof adminigrative remediesis ajurisdictiona prerequisite to bringing suit under Title VI,
Civil RightsAct of 1964, 42 U.S.C. 2000g, et seq. See Smmsv. Oklahomaexrd. Dept of Mentd..., 165
F.3d 1321, 1326 (10" Cir. 1999). Seymore v. Shawver & Sons, Inc., 111 F.3d 794, 799 (10" Cir.), cert.
denied, 522 U.S. 935 (1997); Jones v. Runyon, 91 F.3d 1398, 1399 (10" Cir. 1996). To exhaust
adminidraive remedies, a plantiff mugt timely file a charge of discrimination with a state agency. See 42
U.S.C. 2000e-5(€e) and (f)(1). The charge must beinwriting, signed, verified and must contain aclear and
concise statement of the facts. See 29 C.F.R. 88 1609.9; 1601.12(3). The purposes of the exhaustion
requirement are to providenoticeof the aleged violationto the charged party, and to providethe EEOC with
the opportunity to conciliate the claim.




The Anmericans with Disabilities Act® prohibits prisons from
di scrim nating against a qualified individual with a disability

on account of that disability. Pennsylvania Dept. of Corrections

V. Yeskey, 524 U.S. 206 (1998); Schmdt v. Odell, 64 F.Supp.2d
1014, 1031 (D. Kan. 1999). The Act defines “public entity"” to
include “any State or |ocal government™ and “any departnent,
agency, . . . or other instrunentality of a State," 42 U S. C.
12131(1). The U.S. Suprene Court has expressly held that the
term “public entity” includes state prison facilities. See
Yeskey, 524 U.S. at 210 (State correctional facilities are anong
the “public entities” under ADArequired to make their facilities
readily accessible to individuals with disabilities). Title I
of the ADA authorizes suits by private citizens for noney damages
agai nst public entities that violate Section 12132.

However, plaintiff does not sufficiently allege that he has
exhausted administrative remedi es®* on his ADA claim Under the
Prison Litigation ReformAct (PLRA), a prisoner who files a civil
action challenging the conditions of his confinement nust first
exhaust adm nistrative renedies:

No action shall be brought with respect to prison

conditions under section 1983 of this title, or any
ot her Federal law, by a prisoner confined in any jail,

3

Title 1l of the ADA provides that "no qudified individud with a disability shdl, by reason of such
disability, be excluded from participation in or be denied the benefits of the services, programs, or activities
of apublic entity, or be subjected to discrimination by any such entity.” 42 U.S.C. 12132 (2000 ed.).

4

Ont heformcomplaint filed by plantiff are printed the words, “1 filed chargeswiththe Kansas State
Divison of Human Rights or the Kansas State Commission on HumanRightson” followed by ablank line.
Thislineis obvioudy intended for the date the chargeswerefiled. Plantiff only sgned his name on thisline
Other thanthis, there is no dlegation that plaintiff has sought adminidrative reief under either the ADA or,
as required, through grievance procedures at the detention center.



prison, or other correctional facility wuntil such
adm ni strative renedi es as are avail abl e are exhaust ed.

42 U.S.C. § 1997e(a). This mandatory exhaustion requirenment nust
be strictly observed "regardless of the relief offered through

adm ni strative procedures.” Booth v. Churner, 532 U.S. 731, 741,

(2001). This requirenent "applies to all inmate suits about
prison |ife, whether [those suits] involve general circunstances
or particular episodes, and whether [those suits] allege

excessive force or sonme other wwong." Porter v. Nussle, 534 U S.

516, 532, (2002). The plain |language of § 1997e(a) requires
prisoner actions under “any" federal law to nmeet the exhaustion

requi rement, and ADA suits are not exenpt. Jones v. Smith, 109

Fed. Appx. 304, *307 (10'M Cir. Sept. 13, 2004, unpublished®); see
Jones v. Smith, 266 F.3d 399, 400 (6th Cir. 2001) (applying PLRA

exhausti on requirenent to prisoner's ADA action); Carrasquillo v.

New York, 324 F. Supp.2d 428 (S.D.N. Y. 2004)(stating that Congress
intended 8 1997e(a) to apply to all federal suits, including ADA
suits); Chanberlain v. Overton, 326 F.Supp.2d 811, 815 (E.D.

M ch. 2004); but cf., Parkinson v. Goord, 116 F. Supp.2d 390,

398-99 (WD.N. Y. 2000) (finding that the PLRA exhaustion
requi renment did not apply because Title Il of the ADA itself had
no exhaustion requirenent).

In Steele v. Federal Bureau of Prisons, 355 F.3d 1204,

1208-09 (10th Cir. 2003), the Tenth Circuit Court of Appeals
concluded that while a plaintiff's failure to neet the exhaustion

requi renment of 8 1997e(a) does not deprive the court of subject

5 A copy of this unpublished decision is attached in accord with Tenth Circuit Rule
36.3(C).



matter jurisdiction over the action, exhaustion is a pleading
burden that falls on the plaintiff, and "a conplaint ‘that fails
to allege the requisite exhaustion of renedies is tantanmount to
one that fails to state a claim upon which relief can be

granted’."” 1d. at 1209, quoting Rivera v. Allin, 144 F.3d 719,

731 (11th Cir. 1998). To adequately allege exhaustion a
“prisoner nust: (1) plead his clains with “a short and plain
statement . . . showing that [he] is entitled to relief,’” in
conpliance with Fed.R Civ.P. 8(a)(2); and (2) ‘attach a copy of
t he applicable adm nistrative dispositions to the conplaint, or,
in the absence of witten docunentation, describe wth

specificity the adm nistrative proceeding and its outcone’.

Steele, 355 F.3d at 1209, quoting Knuckles EIl v. Toonbs, 215 F. 3d

640, 642 (6th Cir. 2000); Fitzgerald v. Corrections Corp. of

Anerica, 403 F.3d 1134, 1138-39 (10'" Cir. 2005).

Plaintiff is directed to supplenment the conplaint to
demonstrate full exhaustion of adm nistrative remedies on his
claim The failure to do so in the tinme provided by the court
may result in the dism ssal of this action for failure to state
a claim wthout prejudice, with no further notice.

| T1S THEREFORE ORDERED t hat plaintiff is granted twenty (20)
days to supplenent his conplaint to avoid dism ssal wthout
prejudice under 42 U S.C. § 1997e(a).

I T I F FURTHER ORDERED t hat plaintiff’s affidavit (Doc. 4) no
| onger be held under seal.

IT 1S SO ORDERED

Dat ed this 19" day of January, 2006, at Topeka, Kansas.



s/ Sam A. Crow
U S. Senior District Judge




