IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
CLAYBON M:GLORY,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3487-SAC

VANDORA W LSON, et al.,

Def endant s.

ORDER

This matter is before the court on a civil rights action
filed pursuant to 42 U S.C. 8 1983 by a prisoner at the
Shawnee County Jail, Topeka, Kansas.!?

By an order entered on January 10, 2006, the court
directed plaintiff to supply the court with a certified copy
of his institutional financial record for the six nonths
preceding the filing of this action. Plaintiff has supplied
that information (Doc. 6). Because plaintiff’s account
reflects a negative balance, the court does not inpose an

initial partial filing fee and grants |eave to proceed in
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Plaintiff has notified the clerk of the court of his
rel ease from cust ody.



forma pauperis.

Plaintiff claims that during his incarceration in the
custody of Shawnee County, Kansas, authorities, he was
subj ected to cruel and unusual puni shnment and medi cal mal prac-
tice.

Backgr ound

The conplaint alleges the follow ng clains:

Plaintiff states that upon his booking into the Shawnee
County Jail, he conplained of pain and swelling in his | ower
left leg. He was assigned to a top bunk on the top tier and
conplains that he had to sleep on the floor

Plaintiff requested to see a physician on Decenber 11,
2005, and was not seen until Decenber 13, 2005.

Plaintiff received aspirin for three days and was advi sed
that he need approval from a physician for a |ower tier
assignment and an elastic wap bandage for his |eg. He
recei ved this approval on Decenber 21, 2005. He states he did
not receive the bandage for eight days.

Di scussi on

“To state a claimunder § 1983, a plaintiff nust allege

the violation of a right secured by the Constitution and | aws

of the United States, and nust show that the all eged depriva-
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tion was committed by a person acting under color of state

law.” West v. Atkins, 487 U.S. 42, 48 (1988); Northington v.
Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A conpl aint
filed pro se by a party proceeding in forma pauperi s nust be

given a liberal construction. See Haines v. Kerner, 404 U. S.

519, 520 (1972)(per curiam. However, the court "will not
supply additional factual allegations to round out a plain-
tiff's conplaint or construct a |legal theory on a plaintiff's

behal f". Whitney v. New Mexico, 113 F.3d 1170, 1173-74 (10th

Cir.1997). Accordingly, such a conplaint my be dism ssed
upon initial review if the claimis frivolous or malicious,
fails to state a claim on which relief may be granted, or
seeks nmonetary relief against a defendant who is imune from
such relief. 28 U S.C. 1915(e).

"A prison official's deliberate indifference to an
inmate's serious nedical needs is a violation of the Eighth
Amendnent ' s prohi bition agai nst cruel and unusual puni shnent."

Mata v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005). A clai mof

deli berate indifference has both subjective and objective

conponents. Martinez v. Garden, 430 F.3d 1302, 1304 (10th Cir.
2005) . First, the deprivation nust be “sufficiently seri-

ous." Farmer v. Brennan, 511 U.S. 825, 834 (1994). Next, the
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plaintiff nmust showthat the responsible prison officials knew
of and di sregarded an excessive risk to the prisoner’s health
or safety. Farner, 511 U S. at 837.

The facts alleged by the plaintiff do not support a claim
of constitutional dimension. Plaintiff has not alleged that
he suffered nore than disconfort during the few days he
contends he was not provided with an el astic bandage and was
not assigned to a |l ower bunk. Clains alleging mere disconfort
whi ch does not result in a risk to health and safety do not

state a claim for relief under the Eighth Anmendnent. See

Hudson v. McMIlian, 503 U S. 1, 9 (1992).

Finally, tothe extent plaintiff alleges nmedi cal mal prac-
tice as an independent claim he fails to state a claim for
relief. Medi cal mal practice does not violate the Constitu-

tion. Estelle v. Ganble, 429 U S. 97, 106 (1976). Pl ai n-

tiff's allegations my state a claimfor relief under state
law, and the court’s disnmi ssal of this claimdoes not prevent
himfrom pursuing relief in the state courts.
| T 1S, THEREFORE, BY THE COURT ORDERED pl ai ntiff’s notion
for | eave to proceed in forma pauperis (Doc. 2) is granted.
IT 1S FURTHER ORDERED this matter is dism ssed for

failure to state a <claim for relief. 28 U.S.C. 8
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1915(e) (2)(B) (ii).

| T IS FURTHER ORDERED plaintiff’'s nmotions for discovery
(Doc. 3) and for relief (Doc. 4) are denied as noot.

A copy of this order shall be transmtted to the plain-
tiff.

| T 1S SO ORDERED.

Dat ed at Topeka, Kansas, this 28!" day of February, 2006.

S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge



