IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
W LLI AM H. SNAVELY,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3468-SAC

KANSAS DEPARTMENT OF CORRECTI ONS, et al.,

Def endant s.

ORDER

This matter is before the court on a civil rights
conplaint filed pursuant to 42 U.S.C. § 1983 by a prisoner in
state cust ody. Plaintiff proceeds pro se and submtted the
full filing fee.

Backgr ound

Plaintiff presents a sixteen-count conpl aint al | egi ng
violations of his constitutional rights. His clainms, briefly
sunmari zed, allege (1) the denial of his right to petition the
governnment for redress; (2) religious persecution arisingfrom
the circulation of an invitation to “The | nner Change Freedom
Initiative”; (3) cruel and unusual punishment as a result of

being required to stand for population count; (4) cruel and



unusual treatment incident to plaintiff’s fall in a supply
closet; (5) cruel and unusual punishnment arising froma |ack
of adequate nedical care in Septenmber 2005; (6) cruel and
unusual treatnment arising from lack of access to special
shower facilities and the renoval of stair restrictions; (7)
deni al of due process arising fromthe plaintiff’s dissatis-
faction with the performance of his retained counsel; (8)
denial of the right to petition the government arising from
perjury and falsification of records by a staff menber; (9)
cruel and unusual punishnent arising fromplaintiff’s alleged
contraction of an infectious skin condition from a staff
menber; (10) cruel and unusual puni shnment caused by t he deni al
of access to special shower facilities and appropriate pain
medi cati on from Oct ober through Decenber 2005; (11) cruel and
unusual punishment arising from the failure to provide
conpetent nedi cal staff; (12) religious discrimnation arising
fromthe invitation to the I nnerChange Freedom Initiative of
Kansas; (13) cruel and unusual punishnent arising from the
failure to provide proper treatnent for plaintiff’s ankle
injury, tooth decay, and sl eep apnea; (14) cruel and unusual
puni shnent arising fromthe failure to provide plaintiff with

an aide in the D-Cel |l house or to provide topical painkillers
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during January and February 2006; (15) cruel and unusual
treatment arising fromrequiring the plaintiff to stand during
count, resulting in his fall on March 25, 2006; and (16) cruel
and unusual treatment arising from the denial of proper
treatment for acid reflux disease in March 2006. (Docs. 13
and 20.)
Di scussi on

This matter is subject to 42 U.S.C. 8§ 1997e(a), which
provides "[ N o action shall be brought with respect to prison
conditions under ... any ... Federal law, by a prisoner
confined in any jail, prison, or other correctional facility
until such admnistrative renedies as are available are
exhausted." This exhaustion requirenment is “mandatory” and
applies to all “inmate suits about prison life.” Porter v.
Nussl e, 534 U.S. 516, 524, 532 (2002). Exhaustion is required
so long as authorities at the adm nistrative |evel have the

authority to take sonme corrective action. Booth v. Churner,

532 U.S. 731, 740 (2001)(“Congress has mandated exhaustion
clearly enough, regardless of the relief offered through
adm ni strative procedures.”).

In the Tenth Circuit, the plaintiff has the burden of

pl eading exhaustion of admnistrative renedies, and “a



pri soner nust provide a comprehensi ble statement of his claim
and al so either attach copi es of adm nistrative proceedi ngs or
describe their disposition with specificity.” Steele v.

Federal Bureau of Prisons, 355 F.3d 1204, 1211 (10t Cir.

2003) .

It also is settled in the Tenth Circuit that the Prison
Litigation Reform Act requires a prisoner to exhaust all
claims through the avail able adm nistrative grievances, and
"the presence of unexhausted clains in [a prisoner's] com

plaint require[s] the district court to dismss his action in

its entirety without prejudice.” Ross v. County of Bernalill-
0, 365 F.3d 1181, 1189 (10th Cir. 2004).

The adm nistrative renedy process available to Kansas
prisoners is codified in K A R 44-15-102 and requires an
inmate to first attenpt informal resolution through the unit
team K A R 44-15-102(a). If the Unit Team is unable to
sol ve the problemor fails to respond within 10 cal endar days,
the prisoner may then present the conplaint to the warden.
K.A. R 44-15-102(b). Each grievance submtted to the warden
is to be returned to the prisoner with a response within 10
wor ki ng days. K A R 44-15-102(b)(3)(A (ii). The warden may

reject the grievance if the formfails to docunent unit team
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acti on. K.A.R 44-15-102(b)(3)(F). If the warden fails to
respond within the tinme allowed, the prisoner may send the
grievance to the Secretary of Corrections. K.A.R 44-15-
102(b)(3)(G. Alternatively, if the responseis tinely but is
not satisfactory, the prisoner then may appeal to the Secre-
tary of Corrections. K.AR  44-15-102(b)(3)(G (1). The
Secretary has twenty working days to respond. K A R 44-15-
102(b) (3) (Q (3).

The court has examned the record carefully and finds
t hat few of the sixteen clains presented by the plaintiff have
been fully exhausted. Plaintiff clains he has been unable to
pursue adm nistrative renmedies. See, e.qg., Doc. 17, p. 1. He
states that because of “attenpted and t hreatened disciplinary
action and extension of prison sentence”, he instead uses
“letters of notification” to the warden and Secretary of
Corrections. (Doc. 20, p. 3.)

A court nust consider whether a prisoner was prevented
from pursuing renmedies due to acts by prison authorities.

Mtchell v. Horn, 318 F.3d 523, 529 (3d Cir. 2003); Mller v.

Norris, 247 F.3d 736, 740 (8!" Cir. 2001).
First, although plaintiff claims he is afraid to pursue

adm ni strative renmedies for fear of disciplinary action, the
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record before the court shows only that plaintiff received
three disciplinary reports in Decenber 2005. The reports were
prepared by Unit Team Manager Medill. The first report
charges insubordination or disrespect in violation of K AR
44-12-305, and alleges that plaintiff referred to Medill as
a “prison guard” rather than a Unit Team Manager and that he
refers to Medill as “lazy and inconpetent” in the grievance.
The second di sciplinary report charges plaintiff with falsify-
ing docunents and lying. The report states, in part, that
plaintiff “attached a copy of a grievance receipt to a
grievance [Medil|l] ha[d] never seen naking it appear that [he]
ignored his grievance....Also, his attached receipt is not
signed as [Medill] personally sign[s] docunents.” The third
report charges plaintiff with falsifying docunments and |ying
and states the plaintiff is given the opportunity to shower
every day. (Doc. 7, Attach.) Plaintiff has not provided any
i nformati on concerning the outcone of any of these disciplin-
ary reports. Having exam ned the record, the court finds no
conpel i ng evidence of interference with plaintiff’s access to
the grievance procedure.

Next, the plaintiff has made no show ng that he pursued

the remedies according to the regulation. Because the
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regul ation allows a prisoner to proceed to a higher |evel of
review if a grievance is not processed in a tinely manner,
plaintiff’s bare claimthat grievances are not processed is
not sufficient to denmonstrate exhaustion. Plaintiff, for
exanpl e, has not provided copies or dates to denonstrate that
he presented grievances at each |evel of review Hi s
concl usory statenent is not sufficient to support a finding of
exhausti on.

Finally, the record shows that plaintiff abandoned the
grievance procedure in early Decenber 2005. On Decenber 9,
2005, plaintiff sent correspondence to the Secretary of
Corrections appealing the decision in two grievances. The
correspondence states, in part, “l refuse to participate in
the grievance procedure any further.” (Doc. 19, Attach.)
Because plaintiff amended his conplaint to assert clains
arising after that tinme, it is evident that he has failed to

properly exhaust every claim as required by Ross v. County of

Bernalill o.

Havi ng wei ghed these factors, the court concludes the
plaintiff has not established that he pursued available
adm ni strative grievances before comencing this action.

Plaintiff has not established that he sought review as



provi ded by the statute, and he advi sed prison authorities in
writing in Decenber 2005 that he would no | onger participate
in the grievance procedure. Accordingly, the court concl udes
this matter is subject to dism ssal w thout prejudice.
Plaintiff al so noves for reconsideration of the denial of
his motion for prelimnary injunction. The court has exam ned
the request and finds no reason to grant the relief sought.
In denying relief, the court determned that plaintiff’s
request was a challenge to the type of dental care which had
been offered. As the court explained in the earlier order, a
difference of opinion regarding the prescribed course of
medi cal care does not state a constitutional violation and

does not establish a basis for relief. Perkins v. Kansas

Dept. of Corrections, 165 F.3d 803, 811 (10'M Cir. 1999).

Plaintiff’s notion for reconsideration does not establish any
basis to overturn the denial of prelimnary injunctive relief
and nust be deni ed.

| T 1S, THEREFORE, BY THE COURT ORDERED pl aintiff’s notion
for |l eave to proceed in forma pauperis (Doc. 3) is denied as
noot .

I T IS FURTHER ORDERED plaintiff’s nmotion to amend the

conplaint (Doc. 8) is granted.



IT IS FURTHER ORDERED plaintiff’s motions for the
appoi nt ment of counsel (Doc. 4), for prelimnary injunction
(Docs. 5, 7, and 17), and for ruling (Doc. 15) are denied as
noot .

| T1S FURTHER ORDERED pl aintiff’s notion for reconsidera-
tion (Doc. 12) is denied.

| T I'S FURTHER ORDERED this matter is dism ssed w thout
prejudice due to plaintiff’s failure to properly exhaust all
claims through the adm nistrative remedy procedure.

A copy of this order shall be transmtted to the plain-
tiff.

I T 1S SO ORDERED.

Dat ed at Topeka, Kansas, this 22" day of June, 2006.

S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge



