IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

ALBERT L. BRI NKMAN,
Petitioner,
V. CASE NO. 05-3467- SAC
DORA B. SCHRI RO, et al.,

Respondent s.

ORDER

Petitioner, a prisoner incarcerated in an Arizona
correctional facility, proceeds pro se on a petition for wit of
habeas corpus under 28 U S.C. § 2254, transferred to this court
from the United States District Court for the District of
Ari zona. Having reviewed petitioner’s |imted financial
resources, the court grants petitioner |eave to proceed in form
pauperis under 28 U.S.C. § 1915.

Petitioner seeks relief on a single claimthat he was deni ed
the effective assi stance of counsel in his direct appeal fromhis
1997 conviction in Leavenworth County District Court in
Leavenworth, Kansas. Court records disclose that petitioner
filed an earlier habeas action under 8 2254 to challenge this

same state court conviction. See Brinkman v. Stewart, Case No.

01- 3247- DES. Noting the Kansas Suprene Court’s refusal to
consider petitioner’s out of tinme petition for review in

petitioner’s direct appeal, the federal court dism ssed that



petition finding habeas corpus review was barred by petitioner’s
procedural default in properly presenting his clains to the
Kansas courts. The Tenth Circuit Court of Appeals affirmed the
di sm ssal of that 8§ 2254 application, and the finding of a
procedural bar to federal habeas review of petitioner’s clains.
The circuit court further noted that petitioner’s allegation of
i neffective assi stance of appellate counsel, argued as cause for
excusing petitioner’s procedural defaul t, was itself a
procedural |y defaulted claim

Petitioner thereafter pursued post-conviction relief in the
Kansas courts w thout success, and then attenpted to reinstate
his 8 2254 application in 01-3247-DES. By an order dated August
11, 2003, the federal district court treated this attenpt as a
second or successive petition requiring authorization by the

Tenth Circuit Court of Appeals. See Lopez v. Douglas, 141 F.3d

974, 975 (10th Cir. 1998)("Rule 60(b) cannot be wused to
circunvent restraints on successive habeas petitions."); 28
U.S.C. 8§ 2244(b)(3)(procedure for seeking authorization from
court of appeals to file second or successive 8 2254 petition in

district court). But see Gonzalez v. Crosby, 125 S.Ct. 2641

2648 n.4 (2005)(a Rule 60(b) motion challenging a finding of
procedural bar is not a second or successive petition because it
does not attack a determ nati on of a habeas claimon the nerits).

The court finds the instant application is subject to being
di sm ssed because petitioner’s is attenpting to relitigate his

claim that ineffective assistance of appellate counsel excuses



his procedural default 1in presenting his four grounds of
constitutional error in his state court conviction. See 28
US. C 8§ 2244(b)(1)(“A claimpresented in a second or successive
habeas corpus application under § 2254 that was presented in a
prior application shall be dismssed.”). Al t hough petitioner
suggests the current action should be <considered as a
“continuation” of his earlier petition to allow further
opportunity for himto denonstrate “cause and prejudice” for his
procedural default, the court rejects this suggestion as an
i mperm ssible attenpt to evade the restrictions inposed by 8§
2244(b)(2) and (3) for pursuing habeas corpus relief in a second
or successive petition.?

Accordingly, petitioner is directed to show cause why this
action should not be dism ssed for the reasons stated by the

court.

'Additionally, the court notes that habeas relief under §
2254 would also be tine barred. A one year limtation period
applies to habeas corpus petitions filed by prisoners confined
pursuant to a state court judgment. 28 U.S.C. 8§ 2244(d)(1). On
the face of the application, it appears this limtation period
expired in March 2001, a year after petitioner’s conviction
becane final upon expiration of the tinme for seeking a wit of
certiorari in the United States Supreme Court in his direct
appeal . See Locke v. Saffle, 237 F.3d 1269 (10th Cir. 2001).
Nei t her petitioner’s filing of his first 8§ 2254 petition in My
2001, nor his filing of a state post-conviction notion in July
2002, had any tolling effect on the already expired limtation
peri od. See Duncan v. Walker, 533 U S. 167, 181-82 (2001)(no
tolling of limtation period during pendency of a federal habeas
petition); Fisher v. G bson, 262 F.3d 1135, 1142-43 (10th Cir.
2001) (application for post-conviction relief filed after
expiration of one-year limtation period has no tolling effect),
cert. denied, 535 U.S. 1034 (2002).
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I T 1S THEREFORE ORDERED t hat petitioner is granted | eave to

proceed in forma pauperis.

I T 1S FURTHER ORDERED t hat petitioner is granted twenty (20)

days to show cause why the petition for wit of habeas corpus

under 28 U.S.C. § 2254 should not be di sm ssed.
IT 1S SO ORDERED.

DATED: This 11th day of January 2006 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW

U.S. Senior District Judge




