IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

CONRAD J. BRAUN,

Pl ai ntiff,
V. CASE NO. 05-3451-SAC
SHERI FF DENNI NG, et al .,
Def endant s.
ORDER

Plaintiff proceeds pro se on a civil conpl aint dated Novenber
29, 2005, and docketed on Decenber 1, 2005, while plaintiff was
a prisoner confined inthe Jackson County Jail in Holton, Kansas.!
By an order dated Decenber 21, 2005, the court found plaintiff
was subject to the “3-strike” provision in 28 U. S.C. 8§ 1915(9),
and found plaintiff’s allegations failed to establish that
plaintiff was in “i nm nent danger of serious physical injury” for
the purpose of granting plaintiff |eave to proceed in form

pauperis in this civil action. The court directed plaintiff to

The record reflects that plaintiff returned to the Johnson
County Detention Center in O athe, Kansas, on Decenber 2, 2005.
Plaintiff states he was again ordered to farmout to the Jackson
County facility on Decenber 12, 2005, and gives notice to the
court that he was to be released and would return to California
on Decenber 29, 2005.



ei ther show cause why plaintiff’s notion for | eave to proceed in
forma pauperis should not be denied pursuant to 8 1915(g), or to
pay the $250.00 district court filing fee.

In response, plaintiff cites being “brutalized” at the
Johnson County facility for his “passive resistance” in declaring
a hunger strike in response to being tenporarily farmed out to
t he Jackson County jail.

However, the "inmm nent danger"” exception to the “3-strike”
provision in 8§ 1915(g) applies only when a danger of serious
physical injury exists at the time conplaint is filed. Mlik v.
McG nnis, 293 F.3d 559 (2nd Cir. 2002). The harm plaintiff
identified at that relevant time was the Jackson County
facility’'s alleged inability to appropriately handle plaintiff’'s
ongoi ng hunger strike, and the facility's alleged lack of a
classification system to separate nmore violent offenders.
Plaintiff’s instant response does not address these two concerns.
G ven plaintiff’s tenporary confinenment at the Jackson County
facility, and plaintiff’s admtted sparse and occasional food
i ntake, the court remains convinced that plaintiff has made no
show ng of any real or proxi mate danger of serious physical harm
Accordi ngly, pursuant to 8§ 1915(g), plaintiff may not proceed in
forma pauperis in this matter

| T 1S THEREFORE ORDERED t hat plaintiff’s notion for |eave to



proceed in forma pauperis is denied, and that this action will be
di sm ssed wi thout prejudice if the $250.00 district court filing
fee is not paid by February 2, 2006.

IT 1S SO ORDERED.

DATED: This 20th day of January 2006 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge




