N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

WOODROW W Mc COY,
Plaintiff,
V. CASE NO. 05-3448- SAC

SHERI FF FRANK DENNI NG,
et al.,

Def endant s.
VEMORANDUM AND ORDER

This civil rights conplaint, 42 U S.C. 1983, was filed by an
inmate at the Johnson County Detention Center (JCDC), O athe,
Kansas. Plaintiff paid a partial filing fee and was granted
| eave to proceed in forma pauperis.

Plaintiff has also filed a Mdtion to Supplenment (Doc. 5) in
response to the court’s prior order requiring himto suppl enent
the record with an explanation of the restrictions in the
adm ni strative segregation (ad seg) area. Plaintiff’s Mdtion to
Suppl enent (Doc. 5) is granted. Havi ng considered all the

materials filed, the court finds as foll ows.

FACTUAL BACKGROUND

On or about Sunday, July 31, 2005, plaintiff was charged with
four disciplinary infractions at the JCDC including disruptive
conduct, battery of a deputy, interference wth facility
operations, and refusal to obey an order. He was placed in
segregation and received witten notification of the charges

agai nst him on that sane day. Wthin a few days, on Thursday,



August 4, 2005, a disciplinary hearing was conducted, and
plaintiff entered a plea of no contest to each charge. Plaintiff
does not challenge the validity of the charges or the decision at
the disciplinary hearing.

Plaintiff’s only claimis that his placement in disciplinary
segregation prior to his disciplinary hearing violated his
federal constitutional rights. He nanes as defendants Frank
Denni ng, acting Sheriff of Johnson County; Sergeant Prothe,
Johnson County Deputy Sheriff; and Major Cortright, Johnson
County Deputy Sheriff. He asserts his due process rights were
mal i ci ously and deliberately violated by the | oss of his |iberty,
property, and privileges while in segregation wi thout a hearing
“from 7/31/05 to 8/04/05." He specifically requests punitive
damages and “costs” as relief.

Plaintiff exhibits a copy of a report of the disciplinary
i nci dent, which indicates he was ordered by an officer at JCDCto
| ock down and then to |lie down on the floor and was sprayed with
“OC" spray due to his refusal to obey these orders. The report
i ndicates he struggled, had to be controlled by a team of
of ficers including defendant Prothe, and was handcuffed and
escorted to “2D nodule” after the incident. Plaintiff exhibits
copies of the four incident reports filed against him at the
JCDC. The sanction |isted on each is “refer to disciplinary
board.” Plaintiff also exhibits the Disciplinary Heari ng Report,
which sets forth the information presented at the hearing. He
was found guilty and sanctioned with 10 days disciplinary

segregation on each of three charges and 15 days disciplinary



segregation on the battery charge. The segregation was

consecutive, and designated to have started on July 31, 2005.

SCREENI NG

Because M. MCoy is a prisoner, the court is required by
statute to screen his conplaint and to dism ss the conplaint or
any portion thereof that is frivolous, fails to state a claimon
which relief nmay be granted, or seeks relief from a defendant
i mmune from such relief. 28 U.S.C. 1915A(a) and (b). Havi ng
screened all materials filed, the court finds the conplaint

shoul d be dism ssed for failure to state a claim

EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES

42 U.S.C. 1997e(a) directs: “No action shall be brought with

respect to prison conditions under section 1983 . . . by a
pri soner confined in any jail . . . wuntil such adm nistrative
renedi es as are avail able are exhausted.” A conplaint that fails

to adequately pl ead exhausti on anobunts to one that fails to state

a claim upon which relief can be granted. Steele v. Federal

Bureau of Prisons, 355 F.3d 1204, 1210 (10" Cir. 2003), cert.

deni ed, 543 U.S. 925 (2004).

Plaintiff states he exhausted the avail able adm nistrative
renedi es. This general statenent is not sufficient; however
plaintiff exhibits copies of two “Inmate Comruni cati on Forns” he
submtted at JCDC regarding this incident. The earliest is
mar ked as grievance/ appeal and dated Septenber 19, 2005.

Therein, plaintiff conplained that “standard procedure” was being



violated, which he alleged was for inmates to be held in
adm ni strative segregation (ad seg) wuntil the disciplinary
hearing. He asserted his placenent in disciplinary segregation
before his hearing was a violation of JCDC policy. He requested
di sci plinary acti on agai nst “staff responsi ble for nmy placenent.”
The staff response dated Septenber 22, 2005, provided, “because
of your original violation, Battery on a Law Enforcenent O fi cer,
you were placed directly into Disciplinary Segregation” as a
matter of “safety and security of the facility, staff and other
i nmat es.”

Plaintiff also exhibits an i nmate communi cati on form mar ked
“appeal ” and dated Septenber 27, 2005. Therein, he conpl ai ned of
the denial of his request for disciplinary action against staff
and alleged his due process and other rights were violated
because he was deni ed access to his property and privileges. The
officer’s response was that M. MCoy had been placed in
segregation “pending investigation into disciplinary violations
whi ch invol ved physical violence toward another” and that he did
recei ve due process. Even though plaintiff does not exhibit the
full nunmber of grievances allowed at the JCDC according to the
copy of rules he provides, the court finds he has mnade a
sufficient initial showing of exhaustion of admnistrative
remedi es. In any event, the court concludes that even if al
plaintiff’s factual allegations are taken as true, no
constitutional violationis stated. Thus, it would not be in the

interest of justice to dism ss this conplaint wthout prejudice.



DI SCUSSI ON

DI SCI PLI1 NARY SEGREGATI ON

Segregation of an inmate may be adm nistrative as well as
punitive. Where the segregated confinenment is the result of
di sciplinary action, it is considered punitive; and sonme courts
have held that i nmates are entitled to the m ni num procedural due

process outlined in WIlff v. MDonnell, 418 U S. 539 (1974).

Plaintiff all eges he was placed in disciplinary segregation, and
a couple of his exhibits support that allegation. Oher of his
al l egations and exhibits suggest his initial segregation m ght
also be characterized as admnistrative. Even accepting
plaintiff’s characterization of the initial segregation as
di sciplinary, the court finds plaintiff has failed to state a
cl ai m of denial of due process?.

Under Wol ff, procedural due process requires advance witten
notice of the claimed violations, an opportunity to present
evidence, and a witten statenent of reasons for the factfinder’s
decision. WIlff, 418 U. S. at 563-66. Plaintiff’s allegations
i ndi cate he was provided with notice of the charges agai nst him
as well as a disciplinary hearing and witten reasons for the
deci sion. There would be no question of |egality, had defendants
conducted the hearing prior to plaintiff’s placement in

di sciplinary segregation, or had his initial segregation been in

1

The Tenth Circuit has a so reasoned that “the imposition of disciplinary segregationthat doesnot itsalf
inevitably affect the duration of the prisoner’s sentence does not implicate a liberty interest entitled to
procedural due process protection.” Gandy v. Ortiz, 122 Fed.Appx. 421, 422 (10" Cir. Feb.10, 2005,
unpublished) citing Sandin, 515 U.S. at 485-87. A copy of this opinion is attached hereto in accordance
with Circuit Court rules.



the ad seg unit. Plaintiff’s own allegations and exhibits
denmonstrate he was initially placed in segregation for a violent,
serious offense, which he does not dispute. Such circunstances
are anong the ones for which placenment in segregation wthout a
prior hearing may be reasonable. Under these circunstances,
prison officials may satisfy due process by providing a hearing
within a reasonable time after placenent in segregation.
Plaintiff alleges no facts to suggest that the delay of 4
days or less before his disciplinary hearing was unreasonabl e.
Nor does he allege or suggest that the hearing, findings or
sanctions were affected in any manner adverse to himas a result
of the few days del ay. He received credit for every day he
served in disciplinary segregation against the time inposed at
t he di sciplinary hearing. The fact that his hearing was not held
for three to four days, under the circunstances alleged, sinmply
does not amount to deprivation of a liberty interest or a

violation of constitutional due process.

ADM NI STRATI VE SEGREGATI ON

As previously noted, plaintiff’s initial placement in
segregation m ght also be viewed and anal yzed as adni nistrative.
Segregation is allowable for adm ni strative purposes including to
prevent further disruption or a threat to security and control.
Mor eover, inmates may be confined in ad seg pending results of an
i nvestigation on disciplinary charges. Plaintiff was given
notice of the charges against himat the tinme of his placenent.

A decision by a prison official to place an inmate in



adm ni strative or disciplinary segregati on does not inplicate the
Due Process Clause of the Fourteenth Amendnent unless the
confinenment presents “the type of atypical, significant
deprivation in which a state m ght conceivably create a |liberty

interest.” Sandin, 515 U S. 472, 484 (1995); Cosco v. Uphoff,

195 F. 3d 1221, 1224 (10th Cir. 1999), cert. denied, 531 U. S. 1981

(2001), quoting Sandin, 515 U S. at 486. Prior to Sandin, the
anal ysi s of whether a prisoner was deprived of a liberty interest
focused not on the nature of the deprivation experienced by the
prisoner, but on the I|anguage of the applicable prison

regul ati ons and whet her such | anguage was ‘nmandatory.’ Sandin,

515 U.S. at 479-81; Hewitt v. Helnms, 459 U S. 460, 468 (1983),
overruled, in part, on other ground by Sandin.

Plaintiff asserts that the rules at JCDC contain mandatory
| anguage that created a liberty interest. However, the general
| anguage he cites can hardly be said to support his assertions?.
There is no showi ng that these rules so limted the discretion of
jail officials as to create a |liberty interest.

The Suprene Court mandate since Sandin is that courts are to
focus on the nature of the deprivation experienced by the
prisoner rather than parsing the |anguage of jail regul ations.

See Hill v. Flemng, F. 3d , 2006 WL 956201 (Apr. 4, 2006,

2

Flaintiff exhibits acopy of arule from the JCDC for disciplinary resolutions at the facility. Doc. 1,
Exh. D. He cites language therein: “Disciplinary sanctions will not be arbitrarily administered and are to
comply with sanctions applicable to the violation.” He assertsthis amounts to mandatory language which
creates a liberty interest. Plaintiff does not cite arule a the JCDC which requires a hearing prior to an
inmate splacement indisciplinary segregation in every instance, eveninthe wake of aserious offense posing
an obvious threat to safety and security within thejail.



unpublished® . InHill, the Tenth Circuit recently expl ai ned t hat
courts are to examne the nature of the deprivation by
considering the conditions of confinenent, including both the
duration and degree of restrictions of that confinenent as

conpared with conditions for other inmates. 1d., citing Perkins

v. Kansas Dept. of Corrections, 165 F.3d 803, 809 (10" Cir.
1999). They observed that regardl ess of which baseline they had
applied in making those conparisons, “either segregated or
general prison populations--this circuit has never held the
conditions, duration or restrictions of the detentions presented
on appeal created a liberty interest, even in circumnmstances where
the detention exceeded the 399-day duration of M. Hill's
detention or restricted some of the same privileges.” See Hill,
2006 W 856201, and cases cited therein at *4 - *5. The Tenth
Circuit noted that “[o]ther circuits have also largely held no
liberty interest arose in adm nistrative detentions presented on
appeal --even in situations where the conditions were worse or the
duration longer thanin M. HIl's case.” See id.; cf., Pichardo

v. Kinker, 73 F.3d 612, 613 (5th Cir. 1996) (Noting that

followi ng Sandin, “admnistrative segregation, wthout nore,
sinply does not constitute a deprivation of a constitutionally
cogni zable liberty interest"). Thus, it is clear that nost
circuits have generally rejected inmate contentions of |iberty
i nterest violations arising fromsegregati on and under conditions
far nmore severe than alleged by plaintiff herein.

Vhile plaintiff inplies that his confinenment in segregation

3
A copy of this unpublished opinion is atached hereto in accordance with Circuit Court rules.
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ampbunted to “significant deprivation,” he utterly fails to
describe any restriction or cluster of restrictions actually
endured by him between July 31, 2005, and August 4, 2005, and
conpare those with conditions el sewhere at the jail. Instead, he
exhibits a copy of “2 C/ D Disciplinary Segregation Rules,” (Doc.
1, Exh. B) suggesting conditions in 2D include |oss of
comm ssary privileges with exceptions, |oss of personal property
with exceptions, exercise periods limted to one hour daily, and
other mnor restrictions. |In response to this court’s order to
explain restrictions in ad seg, he exhibits a copy of “Module
Rul es”, (Doc. 5, Exh. 1), to be followed in ad seg at JCDC
These rules do not set forth unrestricted comm ssary, persona
property, exercise or visitation privileges. The privileges and
restrictions which can be gl eaned fromthis source do not appear
to be significantly different fromthose listed in plaintiff’s
exhi bit for disciplinary segregation®.

Plaintiff also supplenented his conplaint with an exhi bit of

a grievance® indicating that in February, 2006, he was in

4 Paintiff summarizesthis exhibit as indicating conditionsin ad seg included 2 visting days,
2 hours of recreation, commissary and televison privileges.
5

In this grievance dated February 28, 2006, he complained about his placement in disciplinary
segregation pending adisciplinary hearing. He stated he was dready in ad seg and wastold hewould remain
onad seg Satus, but was being alowed only one vigting day, one hour of recreetion, restricted commissary,
not.v., noradio,” and “other privileges’ were being restricted. Herequested that hisrightsberestored. The
response on February 28, 2006, granted relief by providing he would be afforded two hours of exercise
while he was on ad seg status, would have his commissary returned, and be given a second vidtation while
he was pre-disciplinary. This exhibit does not relate to his segregation from July 31, 2005, to August 4,
2005. It does suggest that plantiff’s objections to segregated status prior to a hearing may be promptly
heard and remedied at the JCDC.

Fantiff a soexhibitsinhis supplement a* request” filed by hmonMarch 12, 2006, wherein hestated
he was to be “released from 2D or disciplinary segregation” and asked instead to be dlowed to remain in
2D until he was no longer at thejall. Thisrequest wasdenied, and hewas sent to ad segin2B. Obvioudy,
this grievance did not invalve the incident onwhichthis lavsuit isbased. 1t isan interesting exhibit, however,
in that plaintiff recently requested to remain in disciplinary segregation, while he sues herein claming

9



segregation again for disciplinary reasons and was being all owed
only *“one visiting day, one hour of recreation, restricted
conmi ssary, no t.v., no radio, and other privileges that are
restricted.” The court finds plaintiff does not plead that
condi ti ons he actual |y experienced in disciplinary segregati on on
t he dates sued upon herein were significantly nore restrictive or
“atypical” as conpared to those he woul d have experi enced had he
remained in ad seg. Plaintiff’s allegations, taken as true, show
only that his placenent in segregation could have entailed
sonewhat nore restricted, but not conpletely prohibited
visitation, exercise, and store privileges. Thus, his own
al |l egati ons and exhibits indicate he received substantially “the
sane privileges” as the inmates in ad seg, if sonewhat nore

limted. See, e.qg., Penrod v. Zavaras, 94 F.3d 1399, 1407 (10th

Cir. 1996). Moreover, the exhibited conditions are clearly
“within the range of confinement to be nornmally expected” by one
serving a jail term Plaintiff certainly does not show that the
restrictions he actually encountered for four days or | ess worked
a “major disruption in his environment” or were “dramatically

different.” In sum the court concludes there are insufficient
factual allegations in the conplaint to suggest that the
deprivations alleged in this case rose to the |evel of atypical
or significant hardship, such that they involve a protected
liberty interest rather than a nornmally expected incident of
confi nenment.

Even if plaintiff could produce evidence of “atypical”

compensable injuries for having been held there previoudy for four days.

10



conditions so that due process was i nplicated, he has not alleged
facts sufficient to indicate his rights were violated. An inmte
pl aced i n adm ni strative segregati on nust have recei ved noti ce of
the reasons for his placenent, as did plaintiff. And jail
officials need only have conducted an informal, nonadversary
review of the information supporting the inmate's confi nenment,
i ncludi ng whatever statenment plaintiff w shed to submt. See
W | ki nson, 545 U.S. 209, 125 S.Ct. at 2397 (2005); Hew tt, 459
U S. at 472, 476. Moreover, the informal review need not occur
before placenent in segregation, but within a reasonable tinme
t hereafter. Hewi tt. 459 U S. at 472, 476. Agai n, the court
finds plaintiff has nade no showing that the three to four day

delay in his hearing was unreasonable or injurious.

PERSONAL PARTI CI PATI ON OF DEFENDANTS

Finally, the court notes that the doctrine of respondeat
superior cannot support liability under the civil rights act.

See Kite v. Kelley, 546 F.2d 334, 337 (10th Cir. 1976); see al so,

Kaiser v. Lief, 874 F.2d 732, 736 (10th Cir. 1989) (hol ding

doctrine of respondeat superior does not apply to "an officer who
has no affirmative link with the constitutional violation"). To
hol d def endants Denning and Cortright liable, the plaintiff nust
all ege facts showing an affirmative link between the alleged
constitutional deprivation, his placenent in segregation before
hi s heari ng, and each of t hose defendant’s per sonal

participation. See Ledbetter v. City of Topeka, 318 F.3d 1183,

1187 (10th Cir. 2003). His allegation that they generally acted
in a supervisory capacity at the jail is not enough.

11



For all the foregoing reasons, the court concludes this
action nust be dismssed for failure to state a claim of
constitutional violation.

| T1S THEREFORE ORDERED t hat plaintiff’s Mdtion to Suppl enent
(Doc. 5) is granted.

I T IS FURTHER ORDERED that this action is dism ssed and all
relief denied for failure to state a claim

I T 1S SO ORDERED.

Dated this 17th day of My, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge
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