IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
WESLEY ROOSEVELT W LLI AMS,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3426-SAC

(FNU) GAMBLE, et al.,

Def endant s.

ORDER

This matter is before the court on a civil rights action
filed pursuant to 42 U S.C. § 1983. By an order entered on
Novenmber 15, 2005 (Doc. 4), the court granted plaintiff thirty
days to submt an initial partial filing fee. The facility
where plaintiff is incarcerated, the O athe Adult Detention
Center, has notified the court that plaintiff’s institutional
account balance is -$29.71 (Doc. 5). Accordingly, the court
will allow this nmatter to proceed w thout the paynment of an

initial partial filing fee.!?

Plaintiff is advised that he remains obligated to
pay the statutory filing fee of $ 250.00 in this action.
The Finance Office of the facility where plaintiff is
incarcerated will be directed by a copy of this order to



Backgr ound

Plaintiff nanmes as defendants Dr. Ganble and Nurse Pam
He states that in 2004 he was transferred from the Johnson
County Adult Detention Center (JCADC) to the Chase County
Jail, in Cottonwood Falls, Kansas. While in that facility,
plaintiff was given a medication prescribed by Dr. Ganble.
Plaintiff states that upon taking the nedication, he suffered
a heart attack. He was transferred to a health care facility
i n Enporia, Kansas. Plaintiff later was transferred to the
JCADC, and then was transferred to a correctional facility in
Lyon County Kansas, where, he states, “the sane thing happened
and | went back to the sanme nedical center.” (Doc. 1, p. 3.)
Plaintiff states that personnel at the medical center con-
tacted Dr. Ganble and advised him not to prescribe the
medi cation in question to the plaintiff.

Plaintiff seeks damages for the all eged negligence of Dr.

collect fromplaintiff’s account and pay to the clerk of
the court twenty percent (209% of the prior nmonth’s
income each time the ampbunt in plaintiff’s account

exceeds ten dollars ($10.00) until the filing fee has
been paid in full. Plaintiff is directed to cooperate
fully with his custodian in authorizing disbursenents to
satisfy the filing fee, including but not limted to

providing any written authorization required by the
custodi an or any future custodian to disburse funds from
hi s account.



Ganble. (l1d., p. 4.)
Di scussi on
“To state a claimunder section 1983, a plaintiff must
all ege the violation of a right secured by the Constitution
and | aws of the United States, and nust show that the alleged
deprivation was commtted by a person acting under col or of

state law.” West  v. Atkins, 487 U.S. 42, 48 (1988);

Nort hington v. Jackson, 973 F.2d 1518, 1523 (10th Cir.1992).

A conplaint filed pro se by a party proceeding in forma

pauperis nust be given a liberal construction. See Haines v.

Kerner, 404 U. S. 519, 520 (1972)(per curiam. However, the
court "will not supply additional factual allegations to round
out a plaintiff's conplaint or construct a |legal theory on a

plaintiff's behal f". Witney v. New Mexico, 113 F.3d 1170,

1173-74 (10th Cir. 1997). Accordingly, such a conplaint may
be dism ssed upon initial reviewif the claimis frivol ous or
mal i cious, fails to state a claim on which relief my be
granted, or seeks nonetary relief against a defendant who is
i mmune from such relief. 28 U . S.C. 1915(e).

Del i berate indifference to an inmate's serious nedica
needs vi ol ates the Ei ghth Amendnent's ban on cruel and unusual

puni shnent. Mata v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005).
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Deli berate indifference clainms have both subjective and

obj ective conponents. Martinez v. Garden, 430 F. 3d 1302, 1304
(10th Cir. 2005). The objective conponent requires a depriva-
tionthat is “"sufficiently serious."" |d. (quoting Farner v.
Brennan, 511 U. S. 825, 834 (1994)). The subjective conponent
requires a showing that a prison official “knows of and
di sregards an excessive risk to inmate health or safety.” |d.
(quotation omtted).

A mere difference of opinion concerning the appropriate
course of nedical treatnment is not sufficient to establish a

cl ai mof constitutional violation. See Estelle v. Ganble, 429

Uu.sS. 97, 107 (1976)("matter[s] of nmedical judgnent” do not

give rise to a 8§ 1983 claim; Ranps v. Lamm 639 F. 2d 559, 575

(10th Cir. 1980)(difference of opinion between inmate and
prison nedi cal staff regardi ng treatnent or di agnosi s does not

itself state a constitutional violation), cert. denied, 450

U.S. 1041 (1981). Likew se, neither negligence nor mal prac-
tice violates the Ei ghth Amendnent. Estelle, 429 U. S. at 106
(1976).

The court has carefully exam ned the record and concl udes
the plaintiff’s allegations are insufficient to state a claim

of cruel and unusual punishnment. The record suggests, at
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nost, that plaintiff was prescribed a nedication which caused
adverse effects on two occasions. Whil e such allegations
m ght state a claimfor relief in a state court action under
a theory of negligence or mal practice,? the allegations do not
giverise to a constitutional claimactionabl e under a federal
civil rights statute.

| T 1S, THEREFORE, BY THE COURT ORDERED pl aintiff’s notion
for leave to proceed in forma pauperis (Doc. 2) is granted.
Col l ection action shall continue pursuant to 28 U.S.C. § 1915
(b)(2) until plaintiff satisfies the full filing fee.

IT 1S FURTHER ORDERED this matter is dismssed for
failure to state a clai mupon which relief may be granted. 28
U S.C. § 1915(e)(2)(B)(ii).

Copies of this order shall be transmtted to the plain-
tiff and to the Finance O fice of the facility where he is
i ncarcer at ed.

I T 1S SO ORDERED

Dat ed at Topeka, Kansas, this 16!" day of February, 2006.
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The court offers no opinion on the nmerits of such an
action.



S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge



