N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

ROBERT RI CHARD Kl NG,
Petitioner,
V. CASE NO. 05-3423- RDR

DUKE TERRELL,
BOP WARDEN, et al.,

Respondent s.

VEMORANDUM AND ORDER

This is a petition for wit of habeas corpus, 28 U S.C
2241, filed pro se by an inmte of the Federal Prison Canp,
Leavenworth, Kansas. In the body of his pleading, King also
asserts jurisdiction under 28 U S.C. 88 1331(a)?!, 1343(3).
Sinply stated, King clains he is entitled to placenent in a
Community Corrections Center (CCC) 6 nonths before his sentence
expires; but prison officials have determ ned his CCC pl acenent
will be for 2 nonths. An order to show cause issued,
respondents filed an Answer and Return, petitioner filed a
Traverse and supplenental authorities, and the matter is ready

for decision. Havi ng considered all the materials filed, the

1

Petitioner has not, however, paid the correct filing fee for afedera civil rights action ($250). He
has ingtead paid only the $5 filing fee for federal habeas corpus. There is some convincing authority
suggesting the particular dlam raised herein is not a chdlenge to the fact or duration of confinement, and
istherefore not proper grounds for federal habeas corpus rdlief. The court declines to dismissthis action
soldy on that bas's given petitioner proceeds pro se, and this court is compelled to liberdly construe the
pleading as seeking relief under other federa Statutes, particularly those cited by petitioner. If this case
survived initid screening, the court might require petitioner to pay the proper filing fee and follow
procedures gpplicable to afedera non-habeas civil action.



court finds as foll ows.

FACTUAL BACKGROUND

In June, 2001, petitioner was indicted for violations of
the Foreign Corruption Practices Act. He was convicted in the
Western District of Mssouri by jury verdict and sentenced in
November, 2002, to inprisonment for 30 nonths, followed by 2
years supervised release. He alleges he began serving his
sentence on April 21, 2004.

For the sake of <clarity, this court sinplifies its
di scussion of the 3 different versions of the BOP's policy for
CCC pl acenent relevant to petitioner’s clains as follows. The
first version, the BOP's prior policy, was in effect until
Decenber, 2002, and is referred to herein as “Version 1.7
“Version 2" of the policy is the revision formul ated by the BOP
in Decenmber, 2002. The second revision, the 2005 policy? is
referred to herein as “Version 3.7

Petitioner clainms that under Version 1 of their policy

on CCC pl acenent, the BOP's practice was to transfer inmtes to
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Petitioner herein does not clam Verson 3 was adopted in violaion of the notice-and-comment
requirement found in the Adminidrative Procedure Act (APA). Such an assertion would have no merit
because Verson 3 was promulgated in accordance with the APA. See Mossv. Apker, 376 F.Supp.2d
416, 424 (SDNY 2005); Pimentd v. Gonzdes, 367 F.Supp.2d 365, 372 (EDNY 2005). Severd
chdlengesunder the APA succeeded asto Verson 2, whichwas not passed according to APA procedure.
However, any chdlengeto Verson2 ismoot at this point, as it has been superseded by Version 3. 1d. at
421.




a CCC for the last six nonths of their sentences®. He correctly
recounts that Version 1 was found to be contrary to the BOP' s
statutory authority by the Departnent of Justice Ofice of Legal
Counsel (OLC), which issued a formal menorandum opinion to that
effect in Decenber, 20024 The OLC neno provi ded, anong other
t hi ngs, that the BOP's authority to transfer inmtes to a CCC
was limted by 18 U S.C. 3624(c) to the last ten percent of an
inmate’'s sentence with a six-nmonth cap. To conply with the OLC
meno, the BOP formulated Version 2 and began |limting CCC
desi gnati ons of prisoners to no nore than the |ast ten percent
of their sentences with a six-nonth cap.

In 2004, two circuit courts of appeal declared Version
2 invalid, finding the statutory authority did not Ilimt CCC
transfer to the last ten percent of an inmate’ s prison term but
instead conferred discretionary authority upon the BOP to

transfer inmates to a CCC at any time. See Goldings v. Wnn,

383 F.3d 17, 23-24 (1st Cir. 2004)(3621 confers discretionary
authority upon the BOP to transfer an inmate to a CCC at any
time, and 3624(c) does not prohibit the BOP fromtransferring to

a CCC before the | ast ten percent of their prison terns); El wood
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Respondents smilarly dlege the BOP previoudy adlowed aninmateto serve a portion of hisor her
sentence in a CCC, including up to six (6) months of the last portion of incarceration, regardless of what
percentage that portion was of their sentence.
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Respondent notesin the A& R that the OLC memo wasin response to an inquiry by the BOP.
3



v. Jeter, 386 F.3d 842, 846-47 (8" Cir. 2004)(sane)?®.
Petitioner in this case asserts he is entitled to
application of Version 1 of the BOP's policy, and that under it
and 18 U.S.C. 3624(c) he has the right to spend the |last six
nmonths of his sentence in a CCC. He conpl ains that wunder
Version 3, he is eligible for placenent in a CCC for only the
last three nonths (10% of 30 nonths) of his sentence®
Respondents, in their Answer and Return allege and show t hat
petitioner has a “projected rel ease date of June 24, 2006, and
a “pre-rel ease preparation date” of April 7, 2006. They further
al l ege that petitioner has been approved for a two nonth CCC

pl acenment .

CLAI MS
Petitioner claims he is entitled to application of
Version 1 of the BOP s policy, and that Version 2 and Version 3

have been i nvali dated by some federal courts. He argues the BOP
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Petitioner cites these two Circuit Court cases as legd support for his dam. The Third Circuit
issued an opinionin December, 2005, whichrelied upon these two Circuit Court opinions, and invaidated
Version3 of the BOP' spolicy. Wooddll v. Federal Bureau of Prisons, 432 F.3d 235, 243 (3" Cir. 2005).
Petitioner citesand discussesWoodal ina Supplemental Brief.  Petitioner aso reliesupon Pementel, 367
F.Supp.2d at 365 and Cook v. Gonzaez, 2005 WL 773956 (D.Ore. April 5, 2005, unpublished). The
court has considered al these opinions and others.
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Petitioner aleges 6 months before his sentence expireswas onor about December 24, 2005. He
further aleges that under new BOP policy he would be digible 3 months before his sentence expiration,
which he dlegesisthefirs of April, 2006.



must follow the existing case law cited by him and that
application to his case of Version 3 violates the Ex Post Facto
Cl ause of the United States Constitution. He asks this court to
instruct the BOP to place himin a CCC for the |ast six nonths

of his sentence.

EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES

Whet her the Petition is construed as a habeas corpus
action under 28 U.S.C. 2241, a federal civil rights action under
28 U.S.C. 1331, or a hybrid of both, a federal prison inmate is
required by either pr ecedent or statute to exhaust
adm ni strative renmedies before raising his clainms in federa
court.

Petitioner alleges that he has exhausted all avail able
adm nistrative renedies, and as proof, provides copies of
grievances filed by him From his exhibits, it appears King
filed an “informal resolution” form (BP-8) on April 21, 2005,
requesting that he be “given a six (6) nonth departure date for
the half-way house pursuant to 18 U. S.C. 8§ 3621(b) and 8§
3624(c)’.” On June 20, 2005, petitioner filed a BP-9 with the

sane request, adding the argunent that Version 2 and Version 3
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A review of petitioner’s exhibits reveds that he did not dlaim in his grievances that any statutory
factorsfavored hisreleaseto a CCC, whichwereignored by the BOP. Hisinitia grievance was arequest
for sx-month placement in CCC. Lega claims and arguments were added during the administrative
Pprocess.



of the BOP's policy had been invalidated by courts. He stated
that no acknowl edgnent or response had ever been provided as to
his BP-8 or BP-9. On July 25, 2005, King sent a BP-10
adm ni strative appeal to the Regional Director. The regiona
office rejected his appeal on August 5, 2005, stating “you mnust
first filea BP-9 . . . before filing an appeal at this |level.”
On Septenber 8, 2005, King filed a BP-11 appeal to the Central
O fice. This appeal was rejected on Septenber 20, 2005, because
there was “no record in Sentry of your filing any requests with
the institution.”

Respondent s argue petitioner has failed to fully exhaust
the adm nistrative renedies codified at 28 C.F. R 8§ 542, et seq.
As proof they exhibit docunents indicating that since July 1990,
the BOP has mmintained a national database called *“SENTRY,”
whi ch tracks admi nistrative renmedy conplaints filed by innmates
fromthe initial filing at the institution throughout the appeal
process, and that these records are nmintained for 20 years.
They show there is no evidence in SENTRY of any BP-9 filed by
petitioner on this claimprior to October, 2005. Respondent s
acknow edge that petitioner filed a regional appeal, which was
rej ected because it had not first been filed at the institution
| evel, and petitioner then filed his claim at the National

Level, which was rejected for the sane reason® On October 13,
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Respondents dlege the “remedy submissons and rejection notices’ were returned to petitioner for
6



2005, petitioner filed a new grievance at the institution |evel
regarding his CCC placenent, which was denied on Novenber 4,
2005. He appealed to the regional |evel on November 14, 2005,
and his appeal was denied on Decenber 12, 2005. Respondent s
show petitioner appealed to the national |evel, and this appeal
was “rejected for technical errors” on January 12, 2006.
Petitioner resubmtted a corrected appeal, and response to it is
due in March, 2006. Respondents assert exhaustion will not be
conplete until King receives a response fromthe national |evel.

This court finds petitioner has nmade a good faith,
diligent effort to exhaust and denonstrate exhaustion of his
adm ni strative renedies. Petitioner has presented credible
evidence that his admnistrative appeals were rejected for
failure to file at the institution |level when he had in fact
filed at that |evel, but his BP-8 and BP9 were not acknow edged,
responded to, or recorded. Even if respondents had proven that
petitioner should be required to await a deci sion on his current
national appeal, it clearly appears fromrespondents’ position
in the Answer and Return that exhaustion at that |evel would be
futile. The court concludes petitioner has satisfied the
exhaustion of adm nistrative remedi es requirenment and proceeds

to consider the nerits of his claim

correction and re-submission in accordance with Program Statement 1330.13, Adminidrative Remedy
Program.



DI SCUSS| ON

The statutory authority wunderlying the BOP’s CCC
pl acenment policy is found in 18 U S.C. 88 3621 and 3624. The
BOP is granted authority to designate the place of an inmate’s

inprisonment in 18 U S.C. 3621(b), which pertinently provides:

Pl ace of inprisonnment. The Bureau of Prisons
shall designate the place of the prisoner’s
I npri sonment . The Bureau may designate any
avai | abl e penal or correctional facility that
meet s m ni mum  standards of heal t h and

habitability established by the Bureau
t hat the Bureau determ nes to be appropriate and
suitable . . . . considering--

(1) the resources of the facility contenpl at ed;
(2) the nature and circunmstances of the offense;

(3) the history and characteristics of the
prisoner;

(4) any statenment by the court that inposed the
sent ence- -

(A) concerning the purposes for which the
sentence to inprisonnment was determ ned to be
warr ant ed; or

(B) recommendi ng a type of penal or correctional
facility as appropriate; and

(5) any pertinent policy statenment issued by the
Sentencing Conm ssion pursuant to section
994(a)(2) of title 28.

In designating the place of inprisonnent or
maki ng transfers under this subsection, there
shall be no favoritism given to prisoners of
hi gh social or econom c status. The Bureau may
at any time, having regard for the sane matters,
direct the transfer of a prisoner fromone penal
or correctional facility to another.



Id. However, this broad grant of authority must be read in
conjunction with 18 U. S.C. 3624(c):

Pre-rel ease custody. The Bureau of Prisons
shall, to the extent practicable, assure that a
prisoner serving a termof inprisonnent spends a
reasonabl e part, not to exceed six nonths, of
the last 10 per centumof the termto be served
under conditions that will afford the prisoner a
reasonabl e opportunity to adjust to and prepare
for the prisoner’s re-entry into the community.
The authority provided by the subsection may be
used to place a prisoner in hone confinenent.
The United States Probation Systemshall, to the
extent practicable, offer assistance to a
prisoner during such pre-rel ease cust ody.

o

Respondents explain in nmore detail the opinion in the
2002 OLC Menp that Version 1 of the BOP's policy of placing
prisoners in CCCs for the last six nmonths at the end of their
ternms was i nconsistent with the BOP s statutory authority. They
note the OLC acknow edged that Section 3621(b) gave the BOP
authority to choose an inmate’ s place of inprisonnment, but found
“community confinenment does not constitute inmprisonment.” The
OLC therefore opined that Section 3621(b) did not apply to CCC
pl acement, and that authority to transfer a prisoner to a CCC
cane solely from Section 3624(c). Then, from this section’s
| anguage of “a reasonabl e part, not to exceed six (6) nonths, of
the last 10 per centum of the terni the OLC “concluded the BOP
had no authority to transfer a prisoner to a CCC, except for the

| esser of the last 10 percent of the sentence or the |ast six



(6) nmonths of the sentence.” Respondents allege that on
Decenmber 20, 2002, the BOP adopted the opinions of the OLC and
instituted its policy (Version 2) that inmates could be rel eased
to CCC's only for the last ten percent of their terms, not to
exceed six nonths. This <change resulted in [litigation
nati onw de. Respondents acknow edge that in 2004 the two
appellate court decisions relied upon by petitioner, Goldings
and Elwood, overruled Version 2 of the BOP procedure. They
al l ege decisions of the United States district courts “varied
wi dely.” Sonme upheld the BOP's changes whil e others invalidated
t hem

Since the issuance of the OLC Menp in Decenber 2002, the
BOP fol | owed t he rul e- maki ng process under the APA to create new
federal regulations which “authorize limted CCC placenents
according to the BOP categorical exercise of discretion under 8§
3621(b).” The new regulations, 28 C.F.R 8 570.20-21, (Version

3) becane effective on February 14, 2005, and inpose the “sane
practical Ilimtations on CCC placenents as the procedural
changes that were originally inplemented in response to the OLC
Meno (Version 2). Under Version 3, the BOP limts placenents of
inmates in CCC s for the last 10 percent of their sentence, not
to exceed 6 nonths.

Respondents correctly allege that neither the two

appellate courts cited by petitioner nor the Tenth Circuit Court
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of Appeal s have addressed the newl y pronul gated BOP regul ati ons.
Respondents al so correctly point out that the |egal authority

relied upon by petitioner, including Goldings, Elwod, and

various federal district court cases, are outside the Tenth
Circuit and consequently are not controlling in this court.
Respondents urge the court to di sregard any *“persuasive”
authority of the opinions in the First and Eighth Circuits.
They further argue that the Tenth Circuit has found that

challenges to placenent in a pre-release program are not

actionable through habeas petitions, citing Zamarripa V.
Pet erson, 105 Fed. Appx. 253, 254 (10" Cir. July 15, 2004) (copy
attached to A&R, Doc. 9, Attach. 11). |In Zanmarripa, the Tenth
Circuit held that an inmate has no right to placenment in any
type of pre-release program and disnm ssed the prisoner’s claim
for longer CCC placenent under Section 3624(c). Respondent s
contend the Tenth Circuit held that the decision whether to
place an inmate at a CCC or another institution is
nonr evi ewabl e.

The court finds petitioner does not claimthat the BOP
failed in his case to consider any of the “statutory factors,”
for exanple recomendati ons made by the sentencing judge, in
determ ning the date of his CCC pl acenent. Petitioner also does

not claimthat he was entitled to placenent in CCC prior to the

11



final six nmonths of his term of inprisonnment?.

I nstead, petitioner challenges the BOP's determ nation
that his transfer to CCCwill be for only the | ast two nont hs of
his sentence. His claimhinges entirely on the validity of his
assertion that he is entitled to placement in a CCC for the
final six-nmonth period of his termof inprisonnent. The | egal
authority King cites for this assertion is Version 1 of the

BOP's policy, and federal cases outside the Tenth Circuit.

EX POST FACTO CLAI M

Petitioner’s allegations are liberally construed to
assert that retroactive application to himof Version 3 rather
than Version 1 of the BOP policy violates the constitutional
prohi bition against ex post facto laws. The court finds such a
claim is wthout nmerit. “Not every retroactive procedural

change creating a risk of affecting an inmte’'s term or
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These are the daims determined in many of the cases cited by petitioner, and his more generd
cdamsarefactudly disinguishable from those cases. See e.qg., Woodall, 432 F.3d at 238 (BOP ignored
sentencing judge s recommendation that VWWoodall spend the last 6 months of histermin a hafway house);
Pimentel, 367 F.Supp.2d at 375 (rule improperly precludes a consideration of statutory factorsinthe case
of CCC placement). In any event, this court believesthe factorsddineatedin 18 U.S.C. 3621(b) do not
affect the BOP sjurisdiction over CCC placement. Asnoted in DismasCharities, Inc., v. U.S. Dept. of
Jugtice, 401 F.3d 666, 672 FN4 (61 Cir. 2005), the Senate Report discussing passage of Section3621(b)
provided “. . . The Committee, by listing factors for the Bureau to congder in determining the
appropriateness or suitability of any available facility, does not intend to redtrict or limit the Bureau in the
exercise of its exiding discretion so long as the facility meets the minimum standards of hedth and
habitability.” 1d., citing S.Rep. 98-225 at 141-42 (1983), reprinted in 1984 U.S.C.C.A.N. 3182, 3324-
25.

12



conditions of confinenent is prohibited.” Garner v. Jones, 529
U.S. 244, 250 (2000). The policy change at issue in this case
cannot be said to have altered the definition of petitioner’s
crimnal conduct or increased the punishnment previously inposed.

See California Dep't of Corr. v. Morales, 514 U S. 499, 506 FN

3 (1995); Moss, 376 F. Supp.2d at 425. Moreover, the statutes on
which the BOP's authority is based and in which the “last ten
per centuni tenporal limtation is clearly set forth predate

petitioner’s offense. See Richnmond v. Scibana, 387 F.3d 602,

604 (7th Cir. 2004).
Petitioner is not entitled to application of Version 1
to his case sinply because Version 2 (and Version 3) have been

invalidated in sone jurisdictions other than this one.

DENI AL OF EQUAL PROTECTION CLAI M

Plaintiff generally alleges that i nnmates confined at sone
ot her prison canps are being placed by the BOP in a CCC for the
| ast six nmonths of their sentences, while sone inmates at the
Leavenworth canp are not. These allegations are liberally
construed as a claim of denial of equal protection. The BOP
alleges in its Answer and Return that its policy as to CCC
pl acenent is now different in jurisdictions where courts have
i nval i dated Version 3 of its policy. Thus, the court accepts as

true that the BOP has acquiesced in judicial opinions in sone

13



jurisdictions, notably the First and Eighth Circuits, and
refrained fromapplying Version 2 or 3 of its CCC policy within
those judicial districts. However, in many other jurisdictions,
Version 3 of the BOP policy has not been invalidated and is
bei ng applied by the BOP.

Petitioner is confined in a jurisdiction where Version

3 has not been invalidated. The BOP's application to him of
Version 3 is not illegal under controlling case laww thin this
Circuit. The BOP is not conpelled by equal protection

principles to acquiesce nationwide in the First and Eighth

Circuits’ decisions. See Fristoe v. Thonpson, 144 F.3d 627, 630

(10th Gir. 1998).

ENTI TLEMENT TO 6- MONTH CCC PLACEMENT CLAI M

The court finds no convincing authority for petitioner’s
assertion that he is legally entitled to placenent in a CCC for
the last six nonths of his termof incarceration. This precise
claimwas raised in Zamarripa, 105 Fed. Appx. at *1. There the
Tenth Circuit Court of Appeals reasoned that these allegations
fail to state a claim for federal habeas relief because no
violation of the Constitution, laws or treaties of the United
States is alleged. 1d. at *2. The |lower federal court and the

Circuit Court in Zamarripa relied upon Prows v. Federal Bureau

of Prisons, 981 F.2d 466, 469 (10" Cir. 1992), cert. denied, 510

14



U.S. 830 (1993). In Prows, the Tenth Circuit considered 18
U S . C 3624(c), and upheld the |ower court’s conclusion that
this statutory provision “did not bestow upon federal inmtes an
enf orceable entitlement to any particular form of pre-release
custody.” Prows, 981 F.2d at 468. The Tenth Circuit also cited
18 U. S. C. 3621(b) as vesting discretion in the Bureau of Prisons
to direct confinenent in any available facility and to transfer
a prisoner fromone facility to another at any tine. Id. at
468-49, FN 3. The Circuit also cited venerabl e opinions of the
United States Supreme Court for the well-settled proposition
that “prisoners generally enjoy no constitutional right to

pl acement in any particular penal institution.” See Oim V.

Waki nekona, 461 U.S. 238, 244-48 (1983); Meachum v. Fano, 427

Uu.S. 215, 225-28 (1976). This court finds this reasoning
controlling as well as persuasive.

Plaintiff's pro se pleading my also be construed to
raise the issue of whether the BOP has adopted a perm ssible
construction of its statutory authority. The cases cited by
petitioner have considered this issue generally, but only in
determ ning the specific issues raised by the facts in those
cases. As noted, those cases are not controlling in this
di strict. In any event, this court does not find their
reasoning applicable or persuasive wth respect to the

particular claimraised by petitioner’s factual allegations.

15



This court considers whether the BOP's statutory
authority speaks to the particular issue raised by petitioner.
That issue is limted to whether or not the BOP is required
under either or both 18 U S.C. 3621(b) and 3624(c) to place
petitioner in a CCC for the final six nonths of his term of
i nprisonment. This court has no difficulty determning fromthe
pl ai n | anguage of the two statutes that neither contains such a
requirement. Nor does the formal BOP rule valid in this
Circuit, Version 3, contain such a requirenent. The BOP’'s
formal regulation is entitled to deference under Chevron and

receives “controlling weight unless arbitrary, capricious or

mani festly contrary to the statute.” Chevron U S. A, Inc. V.
Nat ural Resources Defense Council, Inc., 467 U S. 837, 844
(1984).

The court is presented with no facts or convincing | egal
authority indicating the BOP exceeded its statutory authority by
promul gating Version 3 of its policy or by deciding in
petitioner’s case that his placenent in a CCC will be for the
last two nonths of his prison term The plain wording of
Section 3621(b) grants discretion to initially place and
transfer i nmates anong facilities!®to the BOP, which necessarily

means the BOP has discretion to decline a particular placenent

10

This court does not hold that a CCC is not a “place of confinement” to which the BOP has
discretion to transfer inmates.

16



to an inmate. The discretionary authority to transfer an i nmate
to a CCC is specified in Section 3624(c), but is explicitly

“constrained by tenporal limts” set forth therein. See Yip v.

Federal Bureau of Prisons, 363 F.Supp.2d 548 (EDNY 2005);

El wood, 386 F.3d at 848 (di ssenting opinion). Any other reading
of the two statutes renders superfluous the time limts in
Section 3624(c).

For the foregoing reasons, this court holds petitioner’s
claimthat the BOP is required to transfer himto a CCC for the
l ast six months of his termof inprisonment finds no support in
the statutes or current agency regul ations governing placenment
of prison inmates, and that the BOP's decision in his case is
not shown to be contrary to its statutory authority, arbitrary
or capricious, or otherwise contrary to federal statutory or
constitutional law. The court concludes petitioner is entitled
to no relief.

IT IS THEREFORE ORDERED that petitioner’s Mtion to
Suppl ement Authorities (Doc. 11) is granted, and his Mtion to
Strike Response to Mdtion (Doc. 13) is denied.

IT IS FURTHER ORDERED that this action is dism ssed and
all relief denied.

DATED: This 30th day of March, 2006, at Topeka, Kansas.

s/ RI CHARD D. ROGERS
United States District Judge
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