N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

DORSEY DEAN ADAMS,

Pl ai ntiff,
V. CASE NO. 05-3409- SAC
CHARLES CORNELL, et al.,
Def endant s.
ORDER

Plaintiff proceeds pro se and in forma pauperis on a
conplaint filed under 42 U S . C. 8§ 1983 while plaintiff was
prisoner. By an order dated Novenmber 10, 2005, the court
directed plaintiff to show cause why the conpl ai nt should not be
dismssed as stating no claim for relief. 28 U.S.C. 8
1915(e)(2)(B) (ii). On Decenber 13, 2005, the court noted
plaintiff’s failure to file a response, and dism ssed the
conpl aint for the reasons stated in the order dated Novenber 10,
2005.

Before the court is plaintiff’s response to the show cause
order dated Novenmber 10, 2005. The court received and docketed
plaintiff’s response on Decenber 16, 2005, three days after
judgnent was entered in this matter. Also before the court is
plaintiff’s notion for reconsi deration, signed Decenber 21, 2005,
and docketed by the court on Decenmber 29, 2005.

Because plaintiff states heis still a prisoner, the prisoner
“mai | box rule” applies to the filing of his pleadings. See e.qg.

Houston v. Lack, 487 U.S. 266, 270 (1988)(pro se prisoner's




notice of appeal deened filed when delivered to prison
authorities for forwarding to district court). The court thus
treats plaintiff’s notion for reconsideration as a tinely filed
nmotion to alter and anend the judgnent in this matter. See Van

Skiver v. U.S., 952 F.2d 1241 (10th Cir. 1991) (distinguishing

motion to alter and anmend judgnent, Fed.R Civ.P. 59(e), from
nmotion for relief from judgnment, Fed.R Civ.P. 60(b)), cert.
deni ed 506 U.S. 828 (1992).

“Grounds warranting a notion [to alter and amend under Rul e
59(e)] include (1) an intervening change in the controlling | aw,
(2) new evidence previously unavailable, and (3) the need to
correct clear error or prevent manifest injustice. Thus, a
nmotion for reconsideration is appropriate where the court has
m sapprehended the facts, a party's position, or the controlling
law. It is not appropriate to revisit issues already addressed
or advance argunments that could have been raised in prior

briefing.” Servants of Paraclete v. Does, 204 F.3d 1005, 1012

(10th Cir. 2000)(citations omtted).

The court also liberally construes plaintiff’s pro se notion
to alter and anmend as incorporating the argunents and objections
asserted in plaintiff’s post-judgnent response. Plaintiff cites
difficulties encountered in filing a tinely response to the
Novenmber 10, 2005, show cause order, and reasserts argunents
al ready consi dered by the court. Havi ng carefully reviewed the
record, the court finds plaintiff presents no basis for nodifying
or setting aside the judgnent in this case.

Finally, before the court are plaintiff’s notions for |eave

to proceed in forma pauperis in his appeal. Pursuant to 28
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U S. C. 8§ 1915(b)(1), plaintiff nmust pay the full $255.00 filing
fee in his appeal. If granted l|eave to proceed in form
pauperis, plaintiff is entitled to pay this appellate filing fee
over time, as provided by paynent of an initial partial appellate
filing fee to be assessed by the court under 28 U S.C. 8§
1915(b) (1) and by the periodic paynents fromplaintiff's inmte
trust fund account as authorized in 28 U S.C. 8 1915(b)(2).
Because any funds advanced to the court by plaintiff or on his
behal f nust first be applied to plaintiff's outstanding fee
obligations,!the court grants plaintiff |eave to proceed in forna
pauperis on appeal wthout paynent of an initial partial
appellate filing fee. Once these prior fee obligations have been
satisfied, however, paynent of the full appellate filing fee in
this matter is to proceed under 28 U.S.C. 8§ 1915(b)(2).

IT IS THEREFORE ORDERED that plaintiff’s notion for
reconsideration (Doc. 10) is treated as atinely filed notion to
alter and anend judgnent, and is denied.

I T 1S FURTHER ORDERED t hat plaintiff’s nmotions (Docs. 17 and
18) for |l eave to proceed in forma pauperis on appeal are granted.

IT 1S SO ORDERED

DATED: This 1st day of February 2006 at Topeka, Kansas.

s/ _Sam A. Crow
SAM A. CROW
U.S. Senior District Judge

1See Adans v. Ost, Case No. 01-3181- SAC (remi nder of $150. 00
district court filing fee); Adans v. BAC, Inc., Case No. 03-3444-
SAC ($150.00 district court filing fee); Adams v. Cornell, Case
No. 05-3409- SAC($250.00 district court filing fee).
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