IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
BENNY R. SM TH,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3403-SAC

ROGER WERHOLTZ, et al .,

Def endant s.

ORDER

By an order entered on COctober 26, 2005 (Doc. 3), the
court directed plaintiff to show cause why this matter shoul d
not be dism ssed wi thout prejudice due to his failure to
exhaust adm nistrative renedies. Plaintiff filed an interloc-
utory appeal from that order (Doc. 4). The appeal was
di sm ssed on Novenber 21, 2005 (Doc. 12).

On January 24, 2006, plaintiff submtted an anended
conplaint (Doc. 13) which all eges harassment based upon the
i ssuance of a disciplinary charge. Plaintiff has not re-
sponded to the court’s initial order concerning his apparent
failure to exhaust admnistrative renedies, nor does the

anended conpl aint suggest the plaintiff has fully utilized



either disciplinary or adm nistrative grievance procedures
concerning his claimof harassnment.

As set forth in the court’s initial order, under the
Prison Litigation Reform Act of 1996, a prisoner nust use
avai |l abl e adm ni strative renedi es bef ore commencing a federal
action “with respect to prison conditions”. 42 U.S.C. 8
1997e(a). MWhere a conplaint includes an unexhausted claim
the district court nust dism ss the action wi thout prejudice.

Ross v. County of Bernalillo, 365 F.3d 1181, 1189 (10th Cir.

2004) .

Because plaintiff has not denobnstrated his use of
avail abl e adm ni strative renedi es, the court will dismss this
matter w thout prejudice.

I T 1S, THEREFORE, BY THE COURT ORDERED this matter is
di sm ssed without prejudice due to plaintiff’s failure to
comply with 42 U S.C. § 1997e(a).

A copy of this order shall be transmitted to the plain-
tiff.

I T 1S SO ORDERED

Dat ed at Topeka, Kansas, this 15'" day of February, 2006.



S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge



