IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
DAVID L. M TCHELL,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3331-SAC

JOHN LANGLEY, et al.,

Def endant s.

DAVID L. M TCHELL,
Pl aintiff,

ClVIL ACTI ON
VS. No. 05-3378-SAC

W CHI TA POLI CE DEPARTMENT,

Def endant s.

ORDER
This matter is before the court on two civil rights
actions filed pursuant to 42 U S.C. 1983 by a prisoner in
state custody. Because the actions arise fromthe sane facts,
the court consolidates these actions pursuant to Fed. R Civ.

P. 42(a). Plaintiff proceeds pro se, and the court grants



| eave to proceed in forma pauperis.?
Backgr ound

Plaintiff filed Case No. 05-3331 on August 3, 2005. The
court directed plaintiff to submt an initial partial filing
fee, and plaintiff submtted that fee on August 31, 2005. In
t hat action, plaintiff sues a production conmpany and a
supervi sing producer, alleging that his inmage was unlawfully
aired following a July 2003 incident in Wchita, Kansas, which
was filmed by “Cops” television show He al so alleges he
signed a rel ease formunder duress at the police station after
bei ng badgered by a police officer and a reporter. He seeks
nonet ary damages.

Plaintiff filed Case No. 05-3378 on Septenmber 21, 2005.

Plaintiff is advised that he remains obligated to
pay the bal ance of the statutory filing fee of $250.00 in
this consolidated action. The Finance O fice of the
facility where he is incarcerated will be directed by a
copy of this order to collect fromplaintiff’s account
and pay to the clerk of the court twenty percent (20% of
the prior nonth’s income each tinme the amount in
plaintiff’s account exceeds ten dollars ($10.00) until
the filing fee has been paid in full. Plaintiff is
directed to cooperate fully with his custodian in
aut hori zi ng di sbursements to satisfy the filing fee,
including but not limted to providing any witten
aut hori zation required by the custodian or any future
custodian to disburse funds from his account.
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In that action, he names the Wchita Police Departnment and
O ficer Javier Guete as defendants. In that action, he
al |l eges that during the July 2003 incident, O ficer Guete used
unsanitized gloves to search plaintiff’s nmouth after conduct -
ing a search of his vehicle; that the defendant used a
flashlight to hold plaintiff’s nouth open, causing danage to
two teeth; and that the officer |ied about the reason for the
stop. Plaintiff again alleges that he signed a docunent under
duress after being held in a small room and handcuffed to a
bench for two to three hours. Finally, he alleges the
def endant badgered himto sign a docunment so that the defen-
dant could be on television.
Di scussi on

Section 42 U S.C. 1983 does not contain a limtation
period, and therefore, the courts have applied limtations
peri ods governing personal injury clainms under state | aw. See

Hardin v. Straub, 490 U. S. 536, 538 (1989) (describing practice

of applying state law limtation period to fill gaps in

federal civil rights statutes); Hamlton v. City of Overland

Park, 730 F.2d 613, 614 (10'" Cir. 1984) (sane; applyi ng Kansas

law) and Garcia v. WIlson, 731 F.2d 640, 651 (10" Cir.

1984) (en banc)(determ ning that clains under section 1983



should be treated as actions for injury to the rights of
another). |In Kansas, an action alleging personal injury nust
be brought within two years after a cause of action accrues.
Kan. Stat. Ann. 60-513(a)(4). A civil rights action accrues
when the "facts that would support a cause of action are or

shoul d be apparent.” Fratus v. DelLand, 49 F.3d 673, 675 (10th

Cir. 1995) (quotations omtted).

Here, the events of which plaintiff conplains, nanely,
the alleged injuries incident to the search and the all egedly
coercive setting in which he apparently signed a release,
occurred in July 2003. It appears fromthe record that the
facts upon which plaintiff bases his clains were apparent at
that tinme, and the court finds the cause of action accrued in
July 2003. Because petitioner failed to file the clains
within the two year limtations period applicable to federal
civil rights actions brought in the District of Kansas, the
court concludes this consolidated action nust be dism ssed as
untimely.

| T 1S, THEREFORE, BY THE COURT ORDERED t hese matters are
consol i dated pursuant to Fed. R Civ. P. 42(a).

| T 1S FURTHER ORDERED plaintiff’'s notions for |eave to

proceed in forma pauperis (Case No. 05-3331, Doc. 2 and Case
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No. 05-3378, Doc. 2) are granted. Col | ection action shal
continue pursuant to 28 U S.C. 1915(b)(2) wuntil plaintiff
sati sfies the bal ance of the $250.00 filing fee.

IT I'S FURTHER ORDERED this matter is dism ssed due to
plaintiff’s failure to present his clains within the linta-
tion period of two years.

Copies of this order shall be transmtted to the plain-
tiff and to the Finance O ficer of the facility where he is

housed.

I T 1S SO ORDERED

Dat ed at Topeka, Kansas, this 29" day of Septenber, 2005.

S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge



