IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

LARAY JENKI NS,
Petitioner,
V. CASE NO. 05-3360- SAC
JOHNSON COUNTY DI STRI CT COURT, et al.,

Respondent s.

ORDER

This matter is before the court on a pro se petition and
supporting nmenorandumfor a wit of habeas corpus under 28 U.S. C.
2254. Petitioner’s notion for | eave to proceed in form pauperis
under 28 U.S.C. 1915 is nmooted by petitioner’s paynent of the
$5.00 district court filing fee. Petitioner’s notion for
appoi nt nent of counsel is denied wi thout prejudice at this tine.

Havi ng reviewed the record, the court finds a prelimnary
response fromrespondents is required regarding the tinmeliness of
petitioner’s habeas application.

There is a one year limtation period on habeas corpus
petitions filed by a prisoner confined pursuant to a state court
judgnment. 28 U.S.C. 2244(d)(1). The running of this one year
limtation period is subject to tolling as petitioner pursues
state post-conviction relief or other collateral review. See 28
U S. C 2244(d)(2)(running of limtations period is tolled while
properly filed state post-conviction proceeding and appeal
therefromis pending).

In the present case, it appears petitioner initiated at | east



two post-conviction proceedings that resulted in an out of tinme
consol i dated appeal. Petitioner filed the instant federal habeas
petition al nost a year after the resolution of that consoli dated
appeal. However, after petitioner’s conviction becane final in
February 2001, any tine thereafter during which no properly filed
post-conviction notion or appeal was pending in the state courts
first counted agai nst the 2244(d) (1) statutory limtation period.
The court thus finds it appropriate to direct respondents to file
a prelimnary answer that is limted to the i ssue of whether the
petition is tinely filed. |f respondents maintain the petition
should be dismssed as tine barred, petitioner may file a
traverse to object to respondents’ prelimnary answer and return
and/ or identify any reason why the limtation period should be
equitably tolled! in this case.

I T I'S THEREFORE ORDERED t hat petitioner’s nmotion for |eave
to proceed in forma pauperis (Doc. 2) is denied as noot, and that
petitioner’s notion for appoi ntment of counsel (Doc. 3) is denied
wi t hout prejudice.

IT IS FURTHER ORDERED t hat respondents are granted thirty
(30) days to file a responsive pleading that is limted to the

i ssue of the timeliness of petitioner’s application for relief

The one year limtation period in 28 U S.C. 2244(d)(1) is
subject to equitable tolling, but only in rare and exceptiona

ci rcunst ances. Si npl e excusable neglect is not sufficient.
G bson v. Klinger, 232 F.3d 799, 808 (10th Cir. 2000)(citations
and quotations omtted). Further, equitable tolling "is only

avai l able when an inmate diligently pursues his clainms and
denmonstrates that the failure to tinmely file was caused by
extraordi nary circunstances beyond his control." Garcia V.
Shanks, 351 F.3d 468, 473 n. 2 (10th Cir. 2003) (internal
quot ati ons om tted).




under 28 U.S.C. 2254, and that petitioner is granted ten (10)
days after service of that responsive pleading to file a traverse
t her et o.

IT 1S SO ORDERED.

DATED: This 27th day of Septenmber 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge




