IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
DAVI D MARC RATCLI FF,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3359-SAC

E.J. GALLEGOCS, et al.,

Def endant s.

ORDER

This matter is before the court on a civil rights action
filed by a prisoner in federal custody. Plaintiff proceeds
pro se and seeks | eave to proceed in forma pauperis.

By an earlier order (Doc. 3), the court directed the
plaintiff to supplenment the record to denonstrate his use of
the adm nistrative grievance procedure. Plaintiff filed a
timely response (Doc. 4). Havi ng exam ned the record, the
court enters the follow ng findings and order.

Backgr ound

At all times relevant to the conplaint, the plaintiff was

incarcerated at the United States Penitentiary, Leavenworth,

Kansas, in the Special Housing Unit (SHU). The plaintiff was



transferred from that facility in June 2005 to the United
States Penitentiary, Pollock, Louisiana.

Plaintiff commenced this action in Septenber 2005. He
all eges that his assignment to the SHU from approxi mately
Sept enber 2003 until his transfer in June 2005 violated his
constitutional rights. He specifically alleges that the
failure to transfer him was in retaliation for his use of
adm ni strative grievances (Doc. 1, p. 3, C. 1), that the
prol onged segregation violated the Eighth Amendment by
subj ecting himto i nhumane conditions and a substantial risk
of serious harm (id., C. 2), and that he was subjected to
atypical and significant hardship by the denial of institu-
tional progranms and inconme and by psychol ogical stress and
harm (id., p. 4, C. 3).

The plaintiff’s first request for adm nistrative review
conpl ai ns of his extended placenent in the SHU (Doc. 4, Ex. A,
informal attenpt to resolve). The response to that request
stated that the counselor could not resolve the matter. 1d.

Plaintiff next filed a formal grievance with the Warden,
stating that he was placed in the SHU si nce Sept enmber 2003 and
had been advi sed that he would be transferred shortly. (EXx.

B) . The Warden’s response noted that a review had been
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conducted, and that a recomrendation for plaintiff’s transfer
had been submtted in Decenmber 2003. The Warden al so found
that plaintiff had been away fromthe facility between October
2004 until February 2005, and that upon his return, he again
was placed in the SHU pending transfer. (Ex. C.)

Plaintiff filed an appeal, asserting that he had not
received an explanation for his placement in the SHU and
stating that other prisoners who were charged in the escape
attenmpt had been rel eased. (Ex. D.) The Regi onal Adni nistra-
tor’s response expl ai ned that the SHU pl acenent was based upon
plaintiff’s safety and maintaining institutional order. The
Regi onal Adm nistrator also noted that plaintiff had been
transferred fromthe Leavenworth facility in June 2005. (Ex.
E.)

Plaintiff then filed an appeal to the national |evel
conplaining that he had been held for no reason due to
“adm ni strative vindictiveness.” (Ex. F.) Plaintiff states
that he received no response to that appeal.

Di scussi on

The Prison Litigation Reform Act requires prisoners

chal I engi ng "prison conditions" to exhaust all adm nistrative

remedi es before bringing a civil rights action. 42 U.S. C

3



§ 1997e(a).
In the Tenth Circuit, the plaintiff has the burden of

pl eadi ng exhaustion of admnistrative renedies, and a
pri soner nust provide a conprehensi ble statement of his claim
and al so either attach copi es of adm ni strative proceedi ngs or

describe their disposition with specificity.” Steele v.

Federal Bureau of Prisons, 355 F.3d 1204, 1211 (10th Cir.

2003) .

It also is settled in the Tenth Circuit that the Prison
Litigation Reform Act requires a prisoner to exhaust all
claims through the avail able adm nistrative grievances, and
"the presence of unexhausted clainms in [a prisoner's] com

plaint require[s] the district court to dism ss his action in

its entirety wthout prejudice.” Ross v. County of

Bernalillo, 365 F.3d 1181, 1189 (10th Cir. 2004).

Here, the grievances submtted by the plaintiff do not
contain the sanme all egati ons he presents in his conplaint, as
the conplaint alleges retaliation arising fromplaintiff’'s use
of the grievance procedure, conplaints concerning plaintiff’s
access to prison prograns and work assignment, and the ri sk of
seri ous psychol ogical harm arising from segregated confi ne-

ment. Because these specific clainm were not included in the
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grievances, the grievances “did not further the purposes of
the PLRA' s exhaustion requirement - allowng prisons to
address specific conplaints internally to obviate the need for
litigation, filtering out frivolous clains, and creating a

useful treatment record.... Ross, 365 F.3d at 1188.
Accordingly, the court concludes this matter nust be di sm ssed
without prejudice due to plaintiff’s failure to exhaust
adm ni strative renedi es.

| T 1S, THEREFORE, BY THE COURT ORDERED this matter is
di sm ssed without prejudice due to plaintiff’s failure to
present his claim through the admnistrative grievance
procedure.

I T IS FURTHER ORDERED plaintiff’s nmotion for |eave to
proceed in forma pauperis (Doc. 2) is denied as noot.

A copy of this order shall be transmitted to the plain-
tiff.

I T 1S SO ORDERED

Dat ed at Topeka, Kansas, this 14t" day of February, 2006.

S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge
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