N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

GREGORY S. STARR
Petitioner,
V. CASE NO. 05-3352-SAC
RAY ROBERTS, et al.,

Respondent s.

ORDER
This matter is before the court on a petition for habeas
corpus filed pursuant to 28 U . S.C. 2254. Petitioner proceeds pro

se, and the court grants |eave to proceed in form pauperis.
Legal standards
This habeas corpus action is governed by a one-year
limtation period established in the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA). See 28 U. S.C. 2244(d)(1).
The limtation period ordinarily begins torun fromthe date
upon whi ch the judgnment becones final by the conclusion of direct

review. 28 U S.C. 2244(d)(1)(A); see Locke v. Saffle, 237 F.3d

1269, 1273 (10th Cir. 2001)(conviction final after 90-day tinme
period for filing petition for wit of certiorari expires).
The limtation period is tolled while a properly-filed

application for state post-conviction relief is pending. 28



U S.C 2244(d)(2).
The one-year limtation period also is subject to equitable

tolling in extraordinary circunstances. Mller v. Marr, 141 F. 3d

976, 978 (10th Cir. 1998).
Fact ual background and application

The following facts are taken from the petition and from
records of the Kansas appellate courts.?

Petitioner was convicted in the District Court of Montgonmery
County, Kansas, in 1994. The Kansas Suprene Court issued an

order on April 19, 1996, affirm ng in part, vacating in part, and

remandi ng. State v. Starr, 915 P.2d 72 (Kan. 1996). The
conviction was final, for purposes of habeas corpus review,
ni nety days later, and the one-year linmtation period began to
run.

Petitioner filed a petition for postconvictionrelief in 1997
pursuant to K. S. A 60-1507. The filing of that petition tolled
the limtation period.

Rel i ef was deni ed, and petitioner sought | eave to appeal out
of time in August 1997.2 The Kansas Court of Appeals affirnmed the

denial of relief, and the mandate was issued on Novenber 10,

IRel evant electronic records are attached.

2

The court notes that time beyond the statutory period for
filing an appeal fromthe denial of a post-conviction
action is counted in the limtation period. It is
unclear fromthe present record how many days el apsed.

2



1998. Petitioner did not file a petition for review, and the
limtation period began to run agai n.

It does not appear that petitioner took further action to
chal l enge his conviction until 2001, when he filed a second
action pursuant to K. S. A 60-1507, No. 01C1909l. Rel i ef was
deni ed, and petitioner did not appeal.

In 2003, petitioner filed a third action pursuant to K S. A
60- 1507, No. 03CV112l. The state district court denied relief,
and the Kansas Court of Appeals affirnmed that decision on May 7,
2004. The Kansas Supreme Court denied review on Septenber 15,

2004, and the mandate issued on the followi ng day.

It appears fromthe present record that nore than one year
el apsed between the denial of relief by the Kansas Court of
Appeal s in 1998 and the filing of petitioner’s second application
for post-conviction relief in 2001. Unless petitioner identifies
an event in that time which would toll the running of the
limtation period or extraordinary circunstances which would
justify equitable tolling of the limtation period, this matter
IS subject to dismssal.

The court wll direct petitioner to show cause why this
matter should not be dism ssed for the reasons set forth.

I T IS THEREFORE ORDERED petitioner’s notion for |eave to

proceed in forma pauperis (Doc. 2) is granted.



| T 1S FURTHER ORDERED petitioner is granted to and i ncl udi ng
Oct ober 22, 2005, to show cause why this matter should not be
di smi ssed due to his failure to present this action within the
one-year |imtation period. The failure to file a tinely
response nmay result in the dism ssal of this matter without
further notice.

A copy of this order shall be transmtted to the petitioner.

IT 1S SO ORDERED.

DATED: This 9'" day of Septenber, 2005, at Topeka, Kansas.

S/ Sam A. Crow
SAM A. CROW
U. S. Senior District Judge



