N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

ALVI N A. PAULI NO,
Plaintiff,
V. CASE NO. 05-3348-SAC
(FNU) (LNU), One Unknown Deputy
of the United States Marshal
Service, et al.,
Def endant s.

VEMORANDUM AND ORDER

This civil conplaint was filed by plaintiff while he was an
inmate at the Federal Correctional Institution (FCl), Gakdal e,
Loui si ana. Plaintiff has since been transferred to the FCl,
Forrest City, Arkansas.

In his original conplaint, plaintiff named only one
def endant: an “unknown deputy of the United States Marshal
Service” with the first name of Gary (hereinafter USM Gary).
Plaintiff has filed an anended conplaint (Doc. 9) as of right,
whi ch supercedes the original pleading. The nanmed defendants are
the United States Marshal Service (USMS), USM Gary, Walter
Bradl ey, and Corrections Corporation of Anmerica (CCA)L. Plaintiff
al | eges defendant USM Gary acted under the direction and orders

of defendant U.S. Marshal Bradl ey.

1

Fantiff names the USM S and the CCA as defendants, and then generdly refers to their officers,
employees and dl conspirators. Itisnot clear that plantiff intended to designate any named or unnamed
officer or employee as defendant other thanUSM Gary and Walter Bradley. However, evenif hedidintend
to name other employees, officers, and conspirators as defendants, he utterly fails to plead sufficient
informationabout any other persons to sue themas defendantsinthisaction. Thus, thecomplaint isscreened
with USM Gary, Walter Bradley, the CCA, and the USMS as defendants.



As the factual basis for his conplaint, plaintiff alleges
that “fromon or about March 2003" continuing “until on or about
January 2004" he was transported and detained for court
appearances within the District of Kansas by defendants. He
al |l eges he was in the custody of the USMS whil e awaiting transfer
to a federal Bureau of Prisons facility, and the USMS directed
his detention at the CCA facility at Leavenworth, Kansas. He
conpl ains he was placed on suicide watch and was i nmmedi ately
detained in solitary confinenment at the CCA without legitimte
reason and without a hearing. He alleges that as a result, he
was subjected to cruel and unusual conditions of confinenment.

As additional support for his claim plaintiff mkes the
conclusory allegation that all defendants nmade fal se statenents
about himto other defendants. The specific verbal statenents of
only two defendants are actually described in the conplaint.
First, plaintiff alleges defendant USM Gary falsely told others
i ncludi ng “two Harvey County, Kansas officers” that plaintiff was
suicidal, and that USM Gary asked plaintiff questions and nade
coment s regardi ng whether or not he was suicidal. Second, he
conplains that the “Inmate I ntake Processing Officer” at the CCA?
facility in Leavenworth warned him not to talk about his crue
and unusual punishnment, and commented: “lI do not want to find
your (the Plaintiff’s) dead body face down in the m ddle of the
rifle range out back with a bullet in you.” Anmended Conpl aint,
Doc. 9, pg. 5.

As further support, plaintiff nakes repetitive, conclusory

2 This person is not named as a defendant.
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al |l egati ons that he was subjected to oppressive, inhumane, and
torturous physical and nental conditions. The conditions
actually described by plaintiff are that he (1) was deni ed any
means of communicating with his famly as to his location for 3
weeks; (2) spent 4 days and nights on a cold, danp floor; (3) was
“denied his nmeals on numerous and frequent occasions,” (4) was
denied his “required nmedical exam” and (5) was denied his
“required psychol ogi cal evaluation.” Plaintiff alleges he was in
solitary confinement at the CCA, Leavenworth for about 6 weeks.
He cl ainms his placenent and retention in solitary confinenent was
“at the direct order(s) of defendant (USM Gary).”

Plaintiff claims that, as a result of all defendants’
actions, he has suffered devel opnment of a stomach ul cer, which
has “gone virtually untreated” since March, 2003; devel opnment of
an aggravated heart condition; “near conplete |lack of requisite
medi cal evaluations and/or nedical treatnment”; nmental and
enotional distress and |lack of treatnment therefor; and conplete
| ack of nmental and enotional eval uations.

Plaintiff mnmakes additional conclusory clainms that *“all
def endants” acted maliciously and with deliberate indifference,
and conspired to deprive him of his constitutional rights.
Plaintiff asserts cruel and unusual punishment, denial of due
process and nentions denial of equal protection, the First,
Fifth, Sixth, Ninth, Thirteenth, and Fourteenth Amendnments. He

seeks conpensatory and punitive damages®.

3

Faintiff dso praysfor injunctive and declaratory relief, but not based upon the alegations of his complaint.
He does not seek thistype of rdief concerning his adminisirative segregation or conditions of confinemen.
Instead, he asks the court to prohibit courtsfromdiscriminating againgt pro selitigants. Plaintiff’ sprayer for
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PENDI NG MOTI ONS

Plaintiff filed a Mtion for Leave to Proceed W thout
Prepayment of Fees (Doc. 2). He was required by the court submt
partial payments, and has now paid the entire filing fee due in
this action. This nmotion shall be granted.

Plaintiff has also filed Mdtion for court to screen
conplaint, grant |eave, and issue sunmmons (Doc. 6); and Motion
for Appointment of Counsel (Doc. 7). His notions for court to
screen and to grant |eave are nobot as a result of this order.
Plaintiff is not entitled to have sunmmons issue in this case
until the screening process has been conmpleted and issuance of
sunmons i s ordered by the court. Accordingly, this nmotion (Doc.
6) will be denied. Plaintiff’s notion for appoi ntment of counsel
(Doc. 7) is denied because plaintiff is not entitled to
appoi nt nent of counsel, and the court does not view counsel’s

assi stance as necessary at this tine.

SCREENI NG

Because M. Paulino is a prisoner, the court is required by
statute to screen his conplaint and to dism ss the conplaint or
any portion thereof that is frivolous, fails to state a claimon
which relief may be granted, or seeks relief from a defendant
I mmune from such relief. 28 U.S.C. 1915A(a) and (b). Havi ng
screened all materials filed, the court finds the conplaint is

subject to being dism ssed for the follow ng reasons.

injunctive and declaratory relief does not state aclaim and is denied.
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EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES

Plaintiff has not sufficiently pled exhaustion of
adm ni strative renmedies in his conplaint. 42 U.S.C. 1997e(a)
directs: “No action shall be brought with respect to prison
condi ti ons under (any federal |law) by a prisoner confined in any
(correctional facility) until such adm nistrative renedi es as are

avail able are exhausted.” See Booth v. Churner, 531 U S. 956

(2001) (section 1997e( a) requires pri soners to exhaust
adm nistrative remedies irrespective of the relief sought and
of fered through adm nistrative channels). The United States
Suprenme Court has held that this exhaustion requirement 1is
mandat ory and may not be disregarded by the court. Porter v.
Nussle, 534 U S. 516, 520 (2002). Exhausti on under Section
1997e(a) is a pleading requirenment inposed upon the prisoner

plaintiff. Steele v. Federal Bureau of Prisons, 355 F.3d 1204,

1210 (10th Cir. 2003), cert. denied, 543 U.S. 925 (2004). It
follows that a conplaint that fails to adequately plead
exhausti on ambunts to one that fails to state a cl ai mupon which
relief can be granted. 1d. The pleading requirement of 1997e(a)
mandat es that a prisoner either “attach a copy of the applicable
adm ni strative dispositions to the conmplaint, or . . . describe

with specificity the adm nistrative proceeding and its outcone.”

Id. The Tenth Circuit has also determned that “total”
exhaustion is required. Ross v. County of Bernalillo, 365 F.3d
1181, 1188,-89 (10" Cir. 2004). Under the total exhaustion

prerequisite, plaintiff must have presented each and every claim

rai sed in his anended conpl ai nt by way of the avail able prison or



detention facility adm nistrative grievance procedures, or the
conplaint is subject to being dism ssed without prejudice. I n
addition, he nust have referred to the naned defendants and
descri bed their allegedly wongful actions in those grievances.

Plaintiff shall be given tine to adequately pl ead exhaustion
by either providing copies of the adm nistrative grievances filed
by him and the responses he received to those grievances, or by
describing in detail the adm nistrative process he foll owed and
the grievances he filed together with the responses. | f
plaintiff fails to adequately show exhaustion, the conplaint is

subj ect to being dism ssed, wthout prejudice.

FAI LURE TO STATE A CLAIM

Plaintiff asserts jurisdiction under Bi vens4, 28 U. S.C
1331, 42 U.S.C. 1983, and other statutes. Plaintiff states no
claim under 42 U S.C. 1983 and related statutes cited by him
because none of the defendants are alleged to have acted “under
color of state law.” Plaintiff’s claim against the USMS under
Bi vens is subject to dism ssal because a Bivens claimcannot be

brought directly against a federal agency. EDIC v. Meyer, 510

U.S. 471, 473-74 (1994). Nor can such a cl ai mbe brought agai nst

the other defendants in their official capacities. Steele, 355

F.3d at 1214, citing Farnmer v. Perrill, 275 F.3d 958, 963 (10t"
Cir. 2001). Plaintiff’s clainms against the CCA or officers and
enpl oyees of the CCA, are not properly brought under Bivens.

Correctional Services Corp. v. Ml esko, 534 US. 61 (2001);

4 Bivens v. Sx Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971).
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Peoples v. CCA Detention Centers, 422 F.3d 1090, 1101 (10" Cir.

2005) (There is no right of action for damages under Bivens
agai nst enpl oyees of a private prison for alleged constitutional
deprivations, when alternative state causes of action for damages
are available to the plaintiff.). The court has no reason to
doubt that Kansas |aw provides an inmate with a renmedy agai nst
the CCA or its enployees for negligence amounting to viol ati on of
constitutional rights under the Fifth and Ei ghth Anendnments. See
Peopl es, 422 F.3d at 1105. Thus, neither the USMS nor the CCAis
properly sued for nmoney danages under Bivens. The other statutes
cited by plaintiff do not entitle himto sue these entities for
noney damages based on the allegations in the conplaint.

Federal officials may be sued wunder Bivens in their
i ndi vi dual capacities for violations of the Fifth and Eighth

Amendment s. Davis v. Passman, 442 U. S. 228 (1979); Carlson v.

Green, 446 U. S. 14 (1980). However, plaintiff’s allegations
agai nst the named individual defendants®, do not provide the
“necessary direct, personal participation required to establish

Bivens liability.” See Kite v. Kelley, 546 F.2d 334, 338 (10t"

Cir. 1976). Plaintiff’s allegations concerning deprivations in
segregation including that he was deni ed the means to comuni cat e

with his famly for 3 weeks are not alleged to have been the

5

The defendant USM Gary is not dleged to have persondly participated in the withholding from
plaintiff of abed, meds, trestment, or materias or means to communicate with hisfamily or in causng any
other conditions imposed upon plantiff in segregation. The only actions USM Gary is dleged to have
persondly taken, designating plaintiff as suicidal and directing his placement inrestricted confinement, fail to
state a condtitutiond violation. Walter Bradley islikewisenot aleged to havedirectly, persondly participated
in any of the actions of which plantiff complains. Bradley may not be held liable soldly on the basis of
respondest superior.



result of actions or inactions on the part of any particular
def endant .

The court also finds that many of plaintiff’s factual
al |l egations, even liberally construed, do not rise to the |evel
of a constitutional violation and are therefore subject to
di sm ssal for failure to state a claim In particular, verbal
comrents nmade to or about an inmte do not rise to the |evel of
constitutional violation. Thus, plaintiff’s allegations that
def endants said certain things about and to himfail to state a
claim

Plaintiff’s allegations that he was imediately placed in
segregation at the CCA, Leavenworth, w thout a hearing at the
direction of defendant USM Gary, and was held in segregation by
all defendants do not state a claim of deprivation of due
process, since plaintiff also alleges he was considered to be
sui ci dal . Even though plaintiff obviously disagreed with this
assessnent, he plainly alleges it was the basis for his
restricted confinenment. While Due Process requires that a
pretrial detainee not be punished prior to his |awful conviction,
those awaiting trial my be subjected to conditions and
restrictions of incarceration incident to sone legitimte
governnment purpose other than punishment. Peoples, 422 F.3d at
1106, citing Bell v. Wlfish, 441 U S. 520, 535 (1979). It can

hardly be doubted that restrictions my be legitimately inposed
upon an inmate deened to be sui cidal
Furthernore, plaintiff’s conplaint isreplete wth conclusory

al | egations, which do not state a claim Hall v. Bellnmon, 935




F.2d 1106, 1110 (10" Cir. 1991). |In particular, his statement of
a conspiracy by all defendants to deprive him of his
constitutional rights is not supported by any facts show ng
actions actually taken by defendants to further a conspiracy.

See Steele, 355 F.3d at 1214. His allegations of denial of

treatments and evaluations, and some neals are conpletely
conclusory as well. Plaintiff nust state facts to support these
general allegations, or no claimis stated.

Finally, plaintiff conplains of actions beginning in March
2003 and continuing until January 2004. The conplaint was filed
on August 24, 2005. Any actions which occurred prior to August
24, 2003, may be barred by the two-year statute of limtations
applicable to civil rights clainms.

In sum the court finds that the conplaint is subject to
being dism ssed for failure to adequately plead exhaustion of
adm nistrative remedies and for failure to state a claim
Plaintiff is given twenty (20) days to supplenent his conpl aint
to show exhaustion and to file an amended conplaint to state a
claimin accordance with the foregoing Menorandum and Order. |If
plaintiff fails to tinmely respond, this action my be dism ssed
wi t hout further notice for the reasons stated herein.

| T 1S THEREFORE ORDERED t hat plaintiff’s Mtion for Leave to
Proceed Wthout Prepaynment of Fees (Doc. 2) is granted.

IT I'S FURTHER ORDERED that plaintiff’s Mtion for court to
screen conplaint, grant |eave, and issue sumons (Doc. 6) is
deni ed; and plaintiff’s Mdtion for Appointnment of Counsel (Doc.

7) is denied.



I T 1S FURTHER ORDERED that plaintiff is granted twenty (20)
days in which to supplement his conplaint with proof of
exhaustion of adm nistrative renedies as required by 42 U S.C
1997e(a), and to anmend his conplaint to state a claim

IT 1S SO ORDERED.

Dated this 25th day of May, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge
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